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POWERS OF REGULATION VESTED IN 
CONGRESS. 


7 past few years have made acute the conflict respecting the 
relative legislative powers of state and nation. This, no doubt, 
is largely due to the fact that only recently has any determined 
effort been made to secure the exercise by Congress of its full powers 
Over commerce and the instrumentalities thereof; and this over- 
sight or lack of initiative on the part of our legislators has led to 
legal confusion which will probably continue until the opportunity 


is offered for having the full constitutional powers of the National 
Congress clearly defined by the highest judicial authority. 

The commercial growth and expansion of the United States is 
unprecedented in the history of nations. In the course of this 
wonderful commercial development, many legal problems have 
arisen which urgently call for solution. With this expansion have 
come new rights which loudly call for protection, and with it, too, 
abuses which no less loudly demand a remedy. Whenever, un- 
usual situations present themselves, it is at once thought that the 
existing laws are inadequate to meet the changed conditions, and 
new legislation is forthwith demanded. 

Such demand requires due thought and thorough consideration 
of the relations of citizens to each other, the relations of the people 
to property, and the relations of government to both. It is con- 
trary to the genius of our institutions, and the best interests of the 
people, that the government should control the ownership and 
management of the business of the country; yet it is the undoubted 
right, and should be the duty, of the government, to supervise 
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wisely the commercial relations of its citizens. To reach a sane 
solution of this complex question involves a consideration of federal 
laws and their relation to state laws, and brings up for discussion 
the question of the powers of regulation vested in the national Con- 
gress. By powers of regulation, I have in mind the ability of 
Congress to deal with all subjects of national concern, whether 
such powers be expressly granted by, or fairly implied within, the 
Constitution. 

In the solution of any question involving the powers conferred 
by the Constitution resort must be had to interpretation of that 
instrument. The Constitution does not expressly delegate to Con- 
gress “regulatory” powers as that term is now commonly accepted. 
Such authority must be found in “construction,” and “construc- 
tion’ always engenders opposition — in fact no radical legislation 
of national import has ever been enacted without encountering the 
challenge of unconstitutionality. New legislation, and new applica- 
tion of existing legislation, are therefore certain to be the subject 
of searching judicial inquiry. 

The powers of regulation which are here treated are not limited 
to any specific form, but have application to various situations, to 
which changed conditions have given rise. It happens that the 
changes have been largely commercial and industrial, and therefore 
the questions necessarily have reference to these subjects. 


I. ARTICLES OF CONFEDERATION AND THE CONSTITUTION. 


To determine the application of law, its genesis is B necessarily 
the first point in logical order. 

Prior to the Constitution and after the United States had de- 
clared themselves free and independent, there was entered into what 
was called the ‘Articles of Confederation and Perpetual Union 
between the thirteen original Colonies.” 

The purpose of this Confederation was practically limited to a 
friendly arrangement between the states, without yielding any of 
the sovereignty, independence, powers, or substantial rights of any 
state. There was no merger of state interests into the Confederated 
United States of America, and there was no provision accepting 
the sovereignty of the United States of America over the citizens or 
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the powers of the respective states. In other words, it was merely . 
intended by these several states to establish a political offensive 
and defensive compact, without yielding any of their independence 
or sovereignty. 

It was soon found that this Confederation did not serve to form 
a strong central government. Instead, the conflicts and competi- 
tion arising between the people of the different states invited a 
spirit of unfriendliness and disunion. To assure a government 
to advance and protect the people of all the States effectively, a 
new fundamental contract, namely, the Constitution of the United 
States, was adopted. That contract, as will be observed, was not a 
compact of the various states but of the people of the United States, 
as will be seen from the Preamble, which reads: 


“We, the People of the United States, in Order to form a more perfect 
Union, establish Justice, insure domestic Tranquility, provide for the 
common defence, promote the general Welfare, and secure the Bless- 
ings of Liberty to ourselves and our Posterity, do ordain and establish 
this Constitution for the United States of America.” 


A reading of the Articles of Confederation and the Preamble of 


the Constitution shows clearly the wide difference in the purpose 
. of the two instruments. The Confederation was a “loose league of 
friendship”; the Union created by the Constitution is an indissolu- 
ble entity under that fundamental contract which is self-contained 
and self-executing. 


II. THe GENERAL POWERS OF CONGRESS. 


Though perhaps unnecessary, it is well to call attention to the 
provisions of the Constitution which established once and for all 
time the relationship of the states to the Union, and determined for- 
ever where lay the supremacy of power. Paragraph 2 of Article VI, 
the clause of authority, reads: 


“This Constitution and the Laws of the United States which shall be 
made in Pursuance thereof, and all Treaties made, or which shall be 
made under the Authority of the United States, shall be the supreme 
Law of the land; and the Judges in every State shall be bound thereby; 
any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding.” 
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Whenever Congress acts within its powers under the Constitu- 
tion, that act has the force of law and binds the people and every 
state of the United States. 

Ever since the Constitution was adopted it has been insisted that 
it should have strict construction. Chief Justice Marshall, how- 
ever, in the case of Gibbons v. Ogden,! involving the power of Con- 
gress to regulate commerce, commenting on this contention that 
the Constitution should be strictly construed, said: 


“This instrument contains an enumeration of powers expressly granted 
by the people to their government. It has been said that these powers 
ought to be construed strictly. But why ought they to be so construed ? 
Is there one sentence in the Constitution which gives countenance to this 
rule ? In the last of the enumerated powers, that which grants, expressly, 
the means of carrying all others into execution, Congress is authorized 
‘to make all laws which shall be necessary and proper’ for the purpose. 
But this limitation on the means which may be used is not extended to 
the powers which are conferred; nor is there one sentence in the Consti- 
tution which has been pointed out by the gentlemen of the bar, or which 
we have been able to discern, that prescribes this rule. We do not, there- 
fore, think ourselves justified in adopting it.” é' 


The tendency, characteristic of a non-progressive spirit, is to 
solicit an interpretation of the Constitution that will exclude from 
its protection and application any subject that may be new, in- 
stead of seeking a construction which will enable Congress to deal 
with it as fairly within the spirit and the scope of the Constitution. 
No charter drawn for the guidance of a great nation, the develop- 
ment of which it was utterly impossible to discern in advance, could 
undertake to provide in express terms for every future contingency. 
It must necessarily have been framed in general terms and depend 
tipon interpretation for its application to changing conditions. 

Mr. Justice Story in the case of Martin v. Hunter’s Lessee ? uses 
language prophetic of the future, and indicative of the power of the 
people under the Constitution to meet and deal with the important 
and all-absorbing questions of the day. He says: 


“The Constitution unavoidably deals in general language. It does not 
suit the purposes of the people, in framing this great charter of our lib- 
erties, to provide for minute specification of its powers, or to declare 





1 9 Wheat. (U. S.) 1. 2 : Wheat. (U. S.) 304. 
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the means by which these powers should be carried into execution. It 
was foreseen that this would be a perilous and difficult, if not an impracti- 
cable, task. The instrument was not intended to provide merely for the. 
exigencies of a few years, but was to endure through a long lapse of ages 
the events of which were locked up in the inscrutable purposes of Provi- 
dence. It could not be foreseen what new changes and modifications of 
power might be indispensable to effectuate the general objects of the 
charter; and restrictions and specifications which, at the present, might 
seem salutary, might, in the end, prove the overthrow of the system itself. 
Hence its powers are expressed in general terms, leaving to the legislature, 
from time to time, to adopt its own means to effectuate legitimate objects, 
and to mold and model the exercise of its powers as its own wisdom and 
the public interests should require.” 


From time to time Congress has undertaken to enact legislation 
deemed necessary for the advancement and development of the na- 
tion. Such enactments have not been limited to subjects specifi- 
cally delegated by the Constitution to Congress, but included those 
necessary to meet new conditions. For instance, the Constitution 
did not in terms authorize Congress to legislate upon matters. of 
banks or banking, and yet Congress did authorize the organization 
of the United States Bank; and in McCulloch v. Maryland * Chief 
Justice Marshall, in upholding the constitutionality of this legis- 
lation, said: 


“Although, among the enumerated powers of government, we do not 
find the word ‘ bank’ or ‘ incorporation,’ we find the great powers to lay 
and collect taxes; to borrow money; to regulate commerce; to declare 
and conduct a war; and to raise and support armies and navies. The 
sword and the purse, all the external relations, and no inconsiderable 
portion of the industry of the nation, are entrusted to its government.” 


In further answer to the argument against the power of Congress 
to create a corporation, that great jurist, continuing, said: 


“On what foundation does this argument rest ? On this alone: The 
power of creating a corporation is one appertaining to the sovereignty, and 
is not expressly conferred on Congress. This is true. But all legislative 
powers appertain to sovereignty. The original power of giving the law 
on any subject whatever is a sovereign power; and if the government of 
the Union is restrained from creating a corporation, as a means for per- 





3 4 Wheat. (U. S.) 316. 
6 
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forming its functions, on the single reason that the creation of a cor- 
poration is an act of sovereignty; if the sufficiency of this reason be 
acknowledged, there would be some difficulty in sustaining the author- 
ity of Congress to pass other laws for the accomplishment of the same 
objects. 

“The government which has a right to do an act, and has imposed 
on it the duty of performing that act, must, according to the dictates 
of reason, be allowed to select the means; and those who contend that 
it may not select any appropriate means, that one particular mode of 
effecting the object is excepted, take upon themselves the burden of 
establishing that exception.” 


And in conclusion: 


“Let the end be legitimate, let it be within the scope of the Constitu- 
tion, and all means which are appropriate, which are plainly adapted to 
that end, which are not prohibited, but consist with the letter and spirit 
of the Constitution, are constitutional.” 


Since that decision, the National Banking Act was adopted by 
Congress, and under it a system of banking has been established 
which has withstood every trial and all the vicissitudes of time 
and circumstance. Congress, too, has enacted regulatory legis- 
lation with respect to pensions, crimes and misdemeanors, pure 
food, lighthouse and life-saving service, and numberless other mat- 
ters, without in any case finding any specific provision therefor in 
the Constitution. 

Congress has dealt with these conditions, in the absence of such 
specific grant of power because the public interest required it, and 
because fairly and reasonably such enactments were within the 
scope and spirit of the Constitution. 


a 


III. THe UNITED STATES A COMMERCIAL NATION. 


The United States is essentially a commercial nation. The 
framers of the Constitution seem to have looked far into the future. 
They evidently recognized that the great opportunities for national 
development lay incommerce. The foundation therefor was firmly 
established in the charter. In the broadest possible language, the 
Constitution delegated to Congress the power to deal with the sub- 
ject, in the following words: 
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“The Congress shall have power . . . to regulate Commerce with 
foreign Nations, and among the several States, and with the Indian 
Tribes.” 


The commercial growth of the nation depended upon the de- 
velopment of the instrumentalities of commerce. The country and 
the people proved equal to the situation. Thousands of miles of 
railroads were constructed, making it possible to populate and de- 
velop all parts of the United States. Telegraph companies and 
telephone companies brought the people in almost instantaneous 
communication from ocean to ocean. Interurban railroads con- 
tributed their share to the settlement of the country, as did steam- 
ship and other water transporation companies. The United States 
mails, as well as the express companies, made it possible for the 
people in distant States to transact business and exchange com- 
munications with freedom and with convenience. These different 
means of transportation, intercourse and communication — each 
a distinct instrumentality of commerce — together constitute the 
great arteries of business through which the nation’s future 
greatness under the guidance of Congress was assured under the 
Constitution. 


The courts when called upon to give construction to the com- 
merce clause of the Constitution have from the beginning not only 
recognized its vital importance, but have constantly given con- 
struction thereto which has for all time settled the right of Con- 
gress, and of Congress alone, to deal with the subject of interstate 


commerce. 


IV. THe ComMMERCE CLAUSE. 


The leading case on the commerce clause of the Constitution is 
Gibbons v. Ogden,‘ wherein the great cardinal principles of this 
branch of constitutional law are forcibly expressed by Chief Jus- 
tice Marshall. In answer to the inquiry, “What is this power?” 
he said: 


“Tt is the power to regulate; that is, to prescribe the rule by which 
commerce is to be governed. This power, like all others vested in Con- 
gress, is complete in itself, may be exercised to its utmost extent, and 





4 g Wheat. (U. S.) 1. 
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acknowledges no limitations, other than are prescribed in the Constitu- 
tion. These are expressed in plain terms, and do not affect the questions 
which arise in this case, or which have been discussed at the bar. If, 
as has always been understood, the sovereignty of Congress, though 
limited to specified objects, is plenary as to those objects, the power over 
commerce with foreign nations, and among the several states, is vested 
in Congress as absolutely as it would be in a single government, having 
in its Constitution the same restrictions on the exercise of the power as 
are found in the Constitution of the United States.” 


Mr. Justice Bradley (of the Supreme Court, sitting as a circuit 
judge), in the case of Stockton v. Baltimore & N. Y. R. Co.,' in 
discussing the power to regulate commerce free from interference 
by the states, says: 


“Still it is contended that, although Congress may have power to con- 
struct roads and other means of communication between the states, yet 
this can only be done with the concurrence and consent of the states in 
which the structures are made. If this is so, then the power of regulation 
in Congress is not supreme; it depends on the will of the states. We do 
not concur in this view. We think that the power of Congress is supreme 
over the whole subject, unimpeded and’ unembarrassed by state lines 
or state laws; that, in this matter, the country is one, and the work to be 
accomplished is national; and that state interests, state jealousies, and 
state prejudices do not require to be consulted. In matters of foreign 
and interstate commerce there are no states.” 


In the case of Im re Debs * — very instructive upon the powers 
of the federal government under the Constitution — the Supreme 
Court, speaking through Mr. Justice Brewer, said: 


“What are the relations of the general government to interstate com- 
merce and the transportation of the mails? They are those of direct 
supervision, control, and management. While, under the dual system 
which prevails with us, the powers of government are distributed between 
the state and the nation, and while the latter is properly styled a govern- 
ment of enumerated powers, yet within the limits of such enumeration 
it has all the attributes of sovereignty, and, in the exercise of those enu- 
merated powers, acts directly upon the citizen, and not, through the 
intermediate agency of the state.... 

“Constitutional provisions do not change, but their operation ex- 
tends to new matters, as the modes of business and the habits of life of 





5 32 Fed. 9. 6 158 U.S. 564. 
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the people vary with each succeeding generation. The law of the com- 
mon carrier is the same to-day as when transportation on land was by 
coach and wagon, and on water by canal boat and sailing vessel; yet in 
its actual operation it touches and regulates transportation by modes 
then unknown — the railroad train and the steamship. Just so is it with 
the grant to the national government of power over interstate commerce. 
The Constitution has not changed.: The power is the same. But it 
operates to-day upon modes of interstate commerce unknown to the 
fathers, and it will operate with equal force upon any new modes of such 
commerce which the future may develop.” 


Comparatively recent is Champion v. Ames?” (the Lottery case), 
where the Supreme Court, speaking through Mr. Justice Harlan, 
in referring to former expressions of the court on this subject, says: 


“They show that commerce among the states embraces navigation, 
intercourse, communication, traffic, the transit of persons and the trans- 
mission of messages by telegraph. They also show that the power to 
regulate commmerce among the several states is vested in Congress as 
absolutely as it would be in a single government, having in its constitu- 
tion the same restrictions on the exercise of the power as are found in the 
Constitution of the United States; that such power is plenary, complete 
in itself, and may be exerted by Congress to its utmost extent, subject 
only to such limitations as the Constitution imposes upon the exercise 
of the powers granted by it; and that in determining the character of 
the regulations to be adopted, Congress has a large discretion which 
is not to be controlled by the courts, simply because, in their opinion, 
such regulations may not be the best or most effective that could be 
employed.” 


It will be observed that the power of Congress to deal with inter- 
state commerce is exclusive and is prohibitory of any exercise of 
legislative action or control by the states. The rule with reference 
to legislative control over interstate commerce is not limited to 
corporations. It is just as applicable to and enforceable against 
individuals, firms, partnerships, and other forms of business associ- 
ations, which undertake to engage in interstate commerce. 

The relative powers of the federal government and the states 
over the commerce of the country have been clearly defined by the 
Supreme Court, and this is nowhere better illustrated than in its 
decisions with reference to foreign corporations. 





7? 188 U.S. 321. 
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If from the expressions of the Supreme Court in the very early 
case of Bank of Augusta v. Earle,® or the subsequent case of Paul 
v. Virginia,® or in the recent case of Security Mutual Life Insurance 
Co. v. Prewitt,!° any doubt has existed as to the unqualified suprem- 
acy of the federal laws over the laws of the several states with 
reference to matters committed to Congress by the federal Con- 
stitution, such doubt has been completely dispelled by the deci- 
sions of the Supreme Court of the United States handed down at the 
last term of court in the cases of Western Union Telegraph Co. »v. 
Kansas, decided January 17, 1910; Pullman Co. v. State of Kansas, 
decided January 31, 1910; Southern Railway Co. v. Greene, decided 
February 21, 1910, and Herndon v. Chicago, Rock Island, & Pacific 
Ry. Co., decided May 31, 1910. 

The broad doctrine announced by the Supreme Court in Bank 
of Augusta v. Earle, supra, speaking of the rights of a foreign cor- 
poration, ‘It must dwell in the place of its creation and cannot 
migrate to another sovereignty,’ was thus elaborated and empha- 
sized in Paul v. Virginia, supra: 


“The recognition of its existence even by other states, and the enforce- 
ment of its contracts made therein, depend purely upon the comity of 
those states — a comity which is never extended where the existence 
of the corporation or the exercise of its powers are prejudicial to their 
interests or repugnant to their policy. Having no absolute right of recog- 
nition in other states, but depending for such recognition and the enforce- 
ment of its contracts upon their assent, it follows, as a matter of course, 
that such assent may be granted upon such terms and conditions as 
those states may think proper to impose. They may exclude the foreign 
corporation entirely; they may restrict its business to particular local- 
ities, or they may exact such security for the performance of its contracts 
with their citizens as in their judgment will best promote the public 
interest. The whole matter rests in their discretion.” 


The opinion in this case was by Mr. Justice Field. 

In the later case of Pensacola Telegraph Co. v. Western Union 
Tel. Co. ™ the court very materially modified the opinion thereto- 
fore expressed in Paul v. Virginia, basing its modification or change 
of opinion upon the ground that the question of interstate com- 
merce was not there involved, saying: 





8 13 Pet. (U. S.) 5109. ® 8 Wall. (U. S.) 116. 
10 202 U.S. 246. 1 96 U.S. 1. 
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“We are aware that, in Paul v. Virginia, 8 Wall. 168 (75 U. S., XIX, 
357), this court decided that a state might exclude a corporation of another 
state from its jurisdiction, and that corporations are not within the clause 
of the Constitution which declares that ‘The citizens of each state shall 
be entitled to all privileges and immunities of citizens of the several 
states.’ Art. IV,sec. 2. That was not, however, the case of a corpora- 
tion engaged in interstate commerce; and enough was said by the court 
to show that, if it had been, very different questions would have been 
presented. The language of the opinion is, p. 182 (361): ‘It is un- 
doubtedly true, as stated by counsel, that the power conferred upon 
Congress to regulate commerce includes as well commerce carried on by 
corporations as commerce carried on by individuals. . . . This state of 
facts forbids the supposition that it was intended in the grant of power 
to Congress to exclude from its control the commerce of corporations. 
The language of the grant makes no reference to the instrumentalities 
by which commerce may be carried on; it is general, and includes alike 
commerce by individuals, partnerships, associations and corporations. 
. . . The defect of the argument lies in the character of their [insurance 
companies’] business. Issuing a policy of insurance is not a transaction 
of commerce. . . . Such contracts [policies of insurance] are not inter- 
state transactions, though the parties are domiciled in different states.’” 


It is worthy of note that Mr. Justice Field, who wrote the opin- 
ion of the Supreme Court in Paul v. Virginia, wrote a strong dis- 
sent in this case, largely based upon the former expressions of the 
court in Bank of Augusta v. Earle, and Paul v. Virginia. 

In Security Mutual Life Insurance Company v. Prewitt, supra, 
an insurance company of New York had been admitted to the right 
to transact business in the state of Kentucky. The state exacted 
as one of the conditions imposed upon a foreign corporation doing 
business within its borders that it waive its right to remove cases 
arising in the state court to the federal court. The Supreme 
Court held that no question of interstate commerce being involved, 
the refusal of the State to permit the insurance company to con- 
tinue to do business because of its removal of a case arising in 
the state court to the federal court was not in violation of the 
federal Constitution. In this case a strong dissenting opinion was 
filed by Mr. Justice Day, concurred in by Mr. Justice Harlan. The 
dissenting opinion very thoroughly reviewed and analyzed the 
prior decisions of the court upon the subject involved, and held 
that the right of the company to continue to do business in Ken- 
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tucky could not be made to depend upon the willingness of the 
company to surrender a right guaranteed to it under the federal 
Constitution, whether such company be engaged in interstate com- 
merce or not. 


V. Tue Latest ADJUDICATIONS: 


By the decisions of the Supreme Court in Western Union Tele- 
graph Company v. Kansas, and the Pullman Company v. Kansas, 
no doubt further exists and no room for argument remains, with 
reference to the want of power in the states to regulate or inter- 
fere, directly or indirectly, with interstate commerce; whether such 
is undertaken by requiring foreign corporations engaged in inter- 
state commerce to seek the assent or permission of the state to 
transact business therein, or by the exercise of the taxing power 
by the state, ostensibly to reach only intrastate business. 

In Western Union Telegraph Company ». Kansas,” the court say: 


“We repeat that the statutory requirement that the telegraph company 
shall, as a condition of its right to engage in local business in Kansas, 
first pay into the state school fund a given per cent of its authorized 
capital, representing all its business and property everywhere, is a bur- 
den on the company’s interstate commerce, and its privilege to engage 
in that commerce, in that it makes both such commerce, as conducted by 
the company, and its property outside of the state, contribute to the sup- 
port of the state’s schools. Such is the necessary effect of the statute, 
and that result cannot be avoided or concealed by calling the exaction 
of such a per cent of its capital stock a ‘fee’ for the privilege of doing 
local business. To hold otherwise, is to allow form to control substance. 
It is easy to be seen that if every state should pass a statute similar to 
that enacted by Kansas, not only the freedom of interstate commerce 
would be destroyed, the decisions of this court nullified, and the business 
of the country thrown into confusion, but each state would continue to 
meet its own local expenses not only by exactions that directly burdened 
such commerce, but by taxation upon property situated beyond its 
limits. We cannot fail to recognize the intimate connection which, at 
this day, exists between the interstate business done by interstate com- 
panies and the local business which, for the convenience of the people, 
must be done, or can generally be better and more economically done, 
by such interstate companies rather than by domestic companies organ- 


2 216 U.S. 1. 
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ized to conduct only local business. It is of the last importance that the 
freedom of interstate commerce shall not be trammeled or burdened by 

local regulations which, under the guise of regulating local affairs, really 

burden rights secured by the Constitution and laws of the United States. ) 
While the general right of the states to regulate their strictly domestic 
affairs is fundamental, in our constitutional system, and vital to the in- 
tegrity and permanence of that system, that right must always be exerted 
in subordination to the granted or enumerated powers of the general 
government, and not in hostility to rights secured by the supreme law 
of the land.” 





And, again, at page 206: 





“The right of the telegraph company to continue the transaction of 
local business in Kansas could not be made to depend upon its submission 
to a condition prescribed by that state, which was hostile both to the 
letter and spirit of the Constitution. The company was not bound, under 
any circumstances, to surrender its constitutional exemption from state 
taxation, direct or indirect, in respect of its interstate business and its 
property outside of the state, any more than it would have been bound 
to surrender any other right secured by the national Constitution.” 


In the case of Pullman Company v. Kansas,” the court say: 


“We hold: 1. That the Pullman Company was not bound to obtain 
the permission of the state to transact interstate business within its 
limits, but could gointo the state, for the purposes of that business, without 
liability to taxation there with respect to such business, although subject 
to reasonable local regulations for the safety, comfort, and convenience 
of the people which did not, in a real, substantial sense, burden or regulate 
its interstate business, nor subject its property interests outside of the 
state to taxation in Kansas. 2. That the requirement that the company, 
as a condition of its right to do intrastate business in Kansas, should, in 
the form of a fee, pay to the state a specified per cent of its authorized 
capital, was a violation of the Constitution of the United States, in that 
such a single fee, based as it was on all the property interests, and busi- 
ness of the company, within and out of the state, was, in effect, a tax 
both on the interstate business of that company, and on its property 
outside of Kansas, and compelled the company, in ‘order that it might 

- do local business in Kansas in connection with its interstate business, to 
waive its constitutional exemption from state taxation on its interstate 





@ 


18 216 U.S. 56. 
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business and on its property outside of the state, and contribute from 
its capital to the support of the public schools of Kansas; that the state 
could no more exact such a waiver than it could prescribe as a condition 
of the company’s right to do local business in Kansas that it agree to 
waive the constitutional guaranty of the equal protection of the laws, 


or the guaranty against being deprived of its property otherwise than 
by due process of law.” 


Mr. Justice Holmes dissented in Western Union Telegraph Com- 
pany v. Kansas, supra, and in his dissenting opinion called atten- 
tion to the effect of the decision upon the expressions of the court 
in the earlier cases in the following language: 


“T am aware that the battle has raged with varying fortunes over this 
matter of unconstitutional conditions, but it appears to me ground for 
regret that the court so soon should abandon its latest decision, Security 
Mut. L. Ins. Co. v. Prewitt, 202 U. S. 246.” 


The whole question of the relative powers of the federal gov- 
ernment and the states under the federal Constitution has received 
a renewed and exhaustive consideration. The court reviewed all 
its previous expressions, resulting in substantially overruling the 
broad doctrine laid down in the Bank of Augusta 2. Earle, and Paul 
v. Virginia; and under the lead of Pensacola Telegraph Co. v. West- 
ern Union Telegraph Co., and the dissenting opinion in the case of 
Security Mutual Life Insurance Co. v. Prewitt, establishes the un- 
questioned supremacy of federal laws over state laws in any con- 
flict between the law-making power of the states and the Union, 
upon any subject embraced within the federal Constitution. There 
is also established in these recent cases the rule that corporations 
engaged in interstate commerce, as well as individuals, are entitled 
to the equal protection of the laws and in a position to invoke the 
protection of the Fourteenth Amendment. This was held in South- 
ern Railway Company v. Greene," in the following language: 


“We hold, therefore, that to tax the foreign corporation for carrying 
on business under the circumstances shown, by a different and much more 
onerous rule than is used in taxing domestic corporations for the same 
privilege, is a denial.of the equal protection of the laws, and the plaintiff 
being in position to invoke the protection of the Fourteenth Amendment, 
that such attempted taxation under a statute of the state does violence 
to the federal Constitution.” 





14 216 U. S. 400-404. 
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VI. THe ENUMERATED POWERS OF CONGRESS. 


There can be no doubt of the intention of the framers of the Con- 
stitution in seeking to vest Congress with a broad control and power 
of regulation over the people and the affairs of the nation. 

In addition to the Commerce Clause, let me draw attention to 
the various other enumerated powers specifically vested in Congress 
by the Constitution, dealing with vital conditions and governmental 
functions: 

The powers (1) to coin money, regulate the value thereof, and 
of foreign coin, and to fix the standard of weights and measures; 
(2) to establish post-offices and post roads; (3) to establish uniform 
laws on bankruptcy throughout the United States; (4) to lay and 
collect taxes, duties, imposts and excises, to pay the debts and 
provide for the common defense and the general welfare of the 
United States; (5) to borrow money on the credit of the United 
States, and (6), under the general powers, as decided by the Su- 
preme Court of the United States in the case of McCulloch 2. 
Maryland, to establish national banks. 

Each of these enumerated powers is full and complete over the 
subject matter of the grant. Taken together, they constitute a 
strong, virile system of governmental regulation of the interstate 
and foreign commerce of the country. Within the comprehension 
of these powers, Congress can effectively regulate all the complex 
business relations of the people and promote the growth and devel- 
opment of the commerce of the nation. 

Every citizen in every walk of life, whether he be farmer, mer- 
chant; manufacturer, artisan, or banker, has need to use some of 
the agencies or instrumentalities within the power of Congress to 
regulate, be it a railroad, or a steamship; the telegraph or the tele- 
phone; mails, or banks. That being so, no business of any moment 
can be conducted in this country by individuals, by partnerships 
or by corporations, except it partakes of the character of interstate 
commerce. ‘The various instruments of commerce have brought 
the people so closely together, and the ramifications thereof have 
become so universal, that substantially all the business of the nation 
is interstate business, and the percentage of business done between 
citizens of the same state, namely, strictly intrastate business, is 
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relatively insignificant. This being so, powers of regulation in- 
volving the business of the country must, under the Constitution, 
necessarily be vested in Congress, and denied to the states. 

The states cannot effectively provide for the enjoyment of the 
opportunities afforded by the instrumentalities of commerce. They 
have no right to legislate with reference thereto. If they under- 
took to do so, and Congress had acted or should act, the action of 
the states would instantly be nullified. 


VII. FEDERAL INCORPORATIONS. 


The great development of the country in railroads and industrial 
enterprises and mercantile business generally, has made it impos- 
sible for any one person or collection of persons, from their own 
resources, to meet the financial requirements of such large under- 
takings. If the progress is to continue, the necessary capital must 
be found. This could not be secured from partnerships or indi- 
viduals, but could only be effectively accomplished through the 
medium of corporations and the offer of their securities for public 
investment. 

The utility, nay, the very necessity, of corporate form in busi- 
ness enterprises of this character can no longer be denied. Nor 
can it be denied that in their employment abuses have arisen which 
demand remedies at the hands of the law-making power. The ex- 
isting tendency towards amalgamation has resulted in the forma- 
tion of large corporations whose fields of operation are not limited 
by state or national lines, and which in every sense must be regarded, 
not as local, but as national enterprises. The states are powerless 
to deal effectively with these vast interests. 

That being so, corporations must as nearly as possible be within 
the regulatory powers of Congress, both for their own protection 
and for the protection of the people. In order to give corporations 
their proper status in the nation, so as to enable them to continue 
to develop the commerce and resources of the country, as well as 
to secure the people and their property against corporate abuses, 
corporations engaged in interstate commerce should become cit- 
izens of the United States. As the law now is, great confusion 
exists. Corporations organized under the laws of one state are 
denied certain privileges under the laws of other states, and are 
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subject to obligations from which they are exempt in their own 
state. The investments of the people in such corporations are sub- 
ject to vicissitudes and to the fluctuating legislation of the various 
states. To permit such conditions to continue means chaos, and 
an endless confusion of rights and obligations, without effective | 
opportunity to vindicate such rights or redress the wrongs. 

Is there not a remedy for these conditions? Is it possible that 
this great nation, possessing the broad powers vested by the Con- 
stitution, which together constitute an effective system of govern- 
mental regulation, should be unable to meet and cope with this 
situation ? The answer is self-evident. 

In the case of Paul v. Virginia, supra, the Supreme Court held 
that foreign corporations are not entitled to those privileges and 
immunities which are given to the citizens of the several states, but 
that the rights of foreign corporations, that is, corporations organ- 
ized under the laws of one state undertaking to exercise their powers 
in a different state, can only be exercised as a matter of comity and 
not as a matter of right. 

The recent decisions of the Supreme Court above set forth fully 
establish the law in respect to corporations engaged in interstate 
commerce and assure to them the full protection of all federal 
guarantees wherever their business is carried on, as also their free- 
dom from state regulation seeking to curtail these rights. 

In the case of Southern Railway Company v. Greene, supra, the 
Supreme Court has now fully established the doctrine that a 
corporation is a person within the meaning of the Fourteenth 
Amendment. 

Corporations should also have the benefit of the constitutional 
guarantees contained in section 2 of Art. IV of the Constitution, 
namely: 


“The Citizens of each State shall be entitled to all Privileges and Im- 
munities of Citizens of the several States.” 









Of course this does not involve such privileges as the right of 
suffrage, but does embrace every property right in which any indi- 
vidual is protected. 

Corporations have been held to be persons within the meaning of 
the Fourteenth Amendment, but not citizens of the United States. 
Corporations should be permitted to enjoy, so far as their property 
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or property rights are concerned, the same protection as citizens 
as is given to natural persons. 

This, I am confident, can be accomplished by the organization 
of corporations engaged in interstate commerce under the direct au- 
thority of Congress. Under such a law, these corporations would 
be subject to all the conditions and regulations therein imposed. 
And, too, it cannot be successfully claimed that such legislation 
would be subject to any constitutional objection. A corporation 
engaged in interstate commerce is a means by which interstate or 
foreign commerce is conducted, and would be as much within the 
protection of the Commerce Clause as a railroad, which is a mere 
artery of commerce. No doubt is now entertained that railroads 
are mere instruments of interstate commerce, and subject to regu- 
lation as such; and other corporations engaging in interstate 
commerce would be held to be like agencies, and subject to like 
regulation. Corporations organized under federal authority would 
have many advantages in the management and conduct of 
their corporate affairs, which are not obtainable under state 
organization. 

Mr. Attorney-General Wickersham, who, I understand, is spon- 
sor for the Federal Incorporation Act introduced at the last session 
of Congress, said upon this subject in an article appearing in the 
Yale Law Journal: 


“Such corporations formed under national law would not be foreign 
corporations in any of the states, and would therefore be at liberty to 
transact their business without state permission and free from state 
interference. If, now, Congress shall enact a law providing for national 
incorporation to carry on interstate commerce, subject to such restric- 
tions and with such freedom from local state control as Congress shall 
see fit to prescribe, state control of foreign corporations in all probability 
will soon cease to be a subject of great importance.” 


It is my judgment that we can safely go one step further than 
did the Attorney-General. I believe that a corporation organized 
under federal law may become a citizen of the United States, and 
as such will be eo instanti entitled to the protection and benefits 
and the immunities and privileges guaranteed by the Constitution 
to the citizens of each state, in so far as its rights and duties and 
obligations appertain to its property or property rights. 
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In this respect we have an expression of the Supreme Court in 
the case of Pensacola Telegraph Co. v. Western Union Telegraph 
Co.," where the court, in speaking of the case of Paul ». Virginia, 
supra, directed attention to this thought in the following language: 


“We are aware that in Paul v. Virginia, 8 Wall. 168 (75 U. S., XIX, 
357), this court decided that a state might exclude a corporation of an- 
other state from its jurisdiction, and that corporations are not within 
the clause of the Constitution which declares that ‘ The citizens of each 
state shall be entitled to all privileges and immunities of citizens of the 
several states.’ (Art. IV, sec. 2.) That was not, however, the case of a 
corporation engaged in interstate commerce, and enough was said by the 
court to show that, if it had been, very different questions would have 
been presented.” 


In the case of Pullman Co. v. Kansas, supra, Mr. Justice White, 
in a separate concurring opinion, calls attention to an expression 
of the Supreme Court in Horn Silver Mining Company v. New 
York, where it is announced that a limitation on the power of the 
state to interfere with the right of a foreign corporation to do busi- 
ness in another state does not apply where such corporation is in 
the employ of the general government. This exception, as Mr. 
Justice White says, was first stated by the late Mr. Justice Bradley 
in Stockton v. Baltimore & N. Y. R. Co.” In that case, the state 
of New Jersey, acting through its attorney-general, sought to 
prevent the Staten Island Rapid Transit Company, a New York 
corporation, and the Baltimore & N. Y. R. Co., a New Jersey corpo- 
ration, from constructing or maintaining a railroad bridge across 
Staten Island Sound, on the ground that the assent of the state of 
New Jersey had not been secured, and that the state of New Jersey 
was the owner of the shore and land under water. 

Incidentally, the question was raised as to the right of the Staten 
Island Rapid Transit Company to perform any acts or transact 
any business as a corporation in New Jersey, it not having qualified 
in that state as a foreign corporation. In that regard Mr. Justice 
Bradley says: 


“The habits of business have so changed since the decision in the case 
of Bank of Augusta v. Earle, 13 Pet. 519, and corporate organizations 
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have been found so convenient, especially as avoiding a dissolution at 
every change of membership, that a large part of the business of the 
country has come to be transacted by their instrumentality; while their 
most objectionable feature, the non-liability of corporators, has in most 
instances been abrogated in whole or in part; and to deny their admission 
from one state to another in ordinary cases, at the the present day, would 
go far to neutralize that provision in the Fourth Article of the Consti- 
tution which secures to the citizens of one state all the privileges and 
immunities of citizens in another, and that provision of the Fourteenth 
Amendment which secures to all persons the equal protection of the 
laws. ... 

“Tt is undoubtedly just and proper that foreign corporations should be 
subject to the legitimate police regulations of the state, and should have, 
if required, an agent in the state to accept service of process when sued 
for acts done or contracts made therein. In reference to some branches 
of business, like those of banking and insurance, which affect the people 
at large, they may also be subject to more stringent regulations for the 
security of the public, and may be even prohibited from pursuing them 
except upon such terms and conditions, not unlawful in themselves, as 
the state chooses to impose. But in the pursuit of business authorized 
by the government of the United States, and under its protection, the 
corporations of other states cannot be prohibited or obstructed by any 
state. If Congress should employ a corporation of ship builders to con- 
struct a man-of-war, they would have the right to purchase the neces- 
sary timber and iron in any state of the Union. And, in carrying on 
foreign and interstate commerce, corporations, equally with individuals, 
are within the protection of the commercial power of Congress, and can- 
not be molested in another state by state burdens or impediments.” 


Again, Mr. Justice Bradley, in the course of that decision, says: 


“In our judgment, if Congress itself has the power to construct a 
bridge across a navigable stream for the furtherance of commerce among 
the states, it may authorize the same to be done by agents, whether 
individuals, or a corporation created by itself, or a state corporation 
already existing and concerned in the enterprise.” 


The Supreme Court in the Horn Silver Mining case, in comment- 
ing on Mr. Justice Bradley’s decision, said: 


“Tf Congress should employ a corporation of ship builders to con- 
struct a man-of-war, they would have the right to purchase the necessary 
timber and iron in any state of the Union.” 
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And the court, in citing this paragraph, added: 


“without the permission and against the prohibition of the state. Mining 
Co, v. Pennsylvania, 125 U. S. 181, 186.” 


Corporations serving the government under authority of Con- 
gress are analogous to the case of a corporation doing interstate 
commerce business under direct authority of Congress, namely, by 
reason of incorporation under federal law. If a state corporation 
can, as is said by the Supreme Court, serve the government under 
authority of Congress in any state of the Union “without per- 
mission and against the prohibition of the state,” any corporation 
organized under national law for the purpose of carrying on inter- 
state commerce can be given and hence will have every protection 
and every privilege for that purpose accorded to any individual citi- 
zen of any state, and whatever business is done within the confines 
of a state by any such corporation organized under national law, 
will be regarded as an incident to its general business and its general 
power to conduct interstate commerce, and Congress will have and 


will exert its power to protect its own instrumentality of commerce 


from state interference. 

And no state, because of the fact that a part of the business of 
such a corporation is conducted within the borders of that state, 
will be permitted to burden the interstate commerce of that cor- 
poration, and any effort in that direction will be regarded as in 
violation of the constitutional rights of such corporation. This is 
fully established beyond all question by the Western Union case 
decided at the last term by the Supreme Court. 

Congress by authorizing the organization of a corporation to 
conduct interstate commerce is acting within the powers com- 
mitted to it by the Constitution, and its enactments in that regard 
will be the “supreme Law of the Land,” and corporations acting 
thereunder will receive the fullest protection of the constitutional 
guaranties. 

But in the advocacy of corporations and corporate ownership, 
we must never lose sight of the other side, which demands such 
supervision over the organization and management of corporations 
as is requisite to protect the investor who makes the corporation 
possible; protect the people who are interested therein or affected 
thereby, as well as protect the public interest, 

> 7 
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VIII. Pusziciry in CorRPORATE BUSINESS. 


One of the great forms of protection flowing from the organi- 
zation of corporations under federal law, will be the power of 
Congress to provide, for the benefit of the public, the means of 
ascertaining the condition of every corporation at the time of its 
organization and of its management and operations. I am one 
of those who believe that the fullest corporate publicity is not only 
right, but should be enforced. 

The late Mr. Justice Brewer said: 


“Publicity has a tendency to prevent schemes and keen transactions 
in corporate life. Publicity is not a new force in our national life, but its 
power is greater to-day than in the past. Publicity helps to form public 
opinion as the mighty force of the age.”’ 


Every corporation should be in duty bound to make reports 
to the stockholders at regular intervals. These reports should be 
given the fullest publicity, and should disclose with completeness 
all facts concerning its organization; its securities issued or to be 
issued, and the consideration therefor; its property, and its value; 
its earnings, and its operations generally. No corporation honestly 
organized and managed would object to making and publishing 
such reports. There can be no question that in the end full pub- 
licity of corporate organization and management will solve all 
questions of inflations in corporate securities and misrepresentations 
in the marketing thereof. 

The investor should be enabled to determine for himself the 
advisability of investing in securities offered. 

When corporations can be organized, as is the practice in this 
country, in a wholly perfunctory manner, without inquiry or in- 
vestigation either as to the character or stability of the individuals 
interested, or as to the value of the securities to be issued, a duty, 
I think, rests upon the government to protect its citizens by re- 
quiring full reports to be made and published. The government 
cannot, of course, make itself the guardian of the investor’s judg- 
ment, but it can discharge what seems a plain duty towards all 
citizens, by requiring all corporations to publish reports and state- 
ments of their affairs, so that investors may advise themselves 
with respect thereto; and, that done, I think it may fairly be said 
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the government has discharged its duty, and the responsibility 
thereafter will rest with the investor. If he is indifferent to the 
opportunities offered, or errs in the exercise of his judgment, the 
loss that he may suffer will be his misfortune. 

It may be said that corporations seeking to avoid publicity will 
not avail themselves of any act of Congress providing for incor- 
poration. That may be so for a time. Ultimately, as the advan- 
tages to corporations organized under national law become apparent, 
and when, too, crystallized public opinion will make it necessary 
for any reputable business corporation to make full publicity, the 
opportunity for incorporating under national law will be generally 
availed of. 

Fortunately, Congress is not powerless to enforce corporate pub- 
licity, because, forsooth, those corporations seeking to avoid their 
reasonable obligation in that regard will not incorporate under 
national law. There are two well-recognized methods which can 
be availed of by Congress to secure compliance by corporations 
with the plain duty of publishing all the facts appertaining to 
its organization, its management, and its affairs. 

Congress, by regulating the use of the mails and channels of 
interstate commerce, may compel every corporation engaged in 
any business, whether interstate or not, to give publicity to its cor- 
porate affairs, by legislation denying the use of the mails and the 
instruments of interstate commerce for the transmission of any 
matter concerning the affairs or business of any corporation that 
fails to make and file reports of the fullest nature concerning its 
organization and business, such, for example, as are already ex- 
acted from the interstate carriers under the Interstate Commerce 
Act. Such legislation would be valid and enforceable. The mails 
are an instrumentality organized and conducted by the national 
government for the benefit and convenience of the people. It is 
an agency over which the government has absolute and unqualified 
control, free from restraints or restrictions of any kind save those 
found in the Constitution. The government has the right to deter- 
mine for itself what may be carried in the mails and what should 
be excluded therefrom. 

The Supreme Court of the United States, through Chief Justice 
Fuller, in the case of Ex parte Rapier,'* say in this respect: 





18 143 U.S. 110. 
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“The states, before the Union was formed, could establish post-offices 
and post-roads, and in doing so could bring into play the police power in 
the protection of their citizens from the use of the means so provided for 
purposes supposed to exert a demoralizing influence upon the people. 
When the power to establish post-offices and post-roads was surrendered 
to the Congress, it was as a complete power; and the grant carried with 
it the right to exercise all the powers which made that power effective. 
It is not necessary that Congress should have the power to deal with 
crime or immorality within the states in order to maintain that it pos- 
sesses the power to forbid the. use of the mails in aid of the perpetration 
of crime or immorality.” 


Under the authority of this case, it appears Congress has abso- 
lute power over the mails and can regulate the use thereof as it 
chooses; that it has the right to say that no mail matter of any 
kind, whether emanating from the corporation or from any indi- 
vidual, should be carried unless the corporation concerned in such 
mail matter has made the required reports. 

Just as effectively can Congress act through the regulation of the 
interstate commerce agencies, by prohibiting the use of express 
companies or carriers in transporting any matter relating to the 
business or affairs of a corporation failing to make such reports. 
This is an effective and practical method of enforcing publicity. 
Corporations could not interchange communications with their 
stockholders or transact any of their business through the mails 
or through the means of interstate commerce, unless they com- 
plied with such laws. Bankers could not offer for sale the securities 
of non-complying corporations, nor could such corporations’ secur- 
ities be transmitted either in the mails or through the agencies 
of interstate commerce, without violating such laws. Under these 
conditions every corporation engaged in business, whether inter- 
state or not, would comply with the laws of Congress in that re- 
spect, and the desired and necessary publicity would be effected. 

There is another power vested in Congress which for purposes 
of regulation is perhaps even more potent than that possessed by it 
through its control over interstate commerce and the mails. I refer 
to the power to lay and collect excise taxes. If the doctrine laid 
down in the case of McCray v. United States! is adhered to, the 
extent of that power for purposes of regulation is almost boundless. 





19 195 U.S. 27. 
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In that case, the Supreme Court of the United States construed 
an act which levied a prohibitive tax.upon colored butterine. The 
tax was ostensibly levied for the purpose of raising revenue, but 
its necessary effect was to render the manufacture and sale of col- 
ored butterine a commercial impossibility. The validity of the 
tax was attacked upon the ground that its evident purpose was 
not to raise revenue but to exercise a power not conferred by the 
Constitution in prohibiting the manufacture and sale of colored 
butterine. | : 

The Supreme Court, in passing upon the validity of the act, held 
that it was not competent for the court to inquire into the purposes 
of Congress in passing the act; that Congress possessed power to 
classify subjects of taxation; that such classification could not be 
inquired into, and that even if such inquiry were permissible, the 
fact that colored butterine tended to deceive the public was a suf- 
ficient justification for levying upon it a higher rate of tax than 
that imposed upon uncolored butterine, which did not possess the. 
same tendency to deceive. 

By applying the practice pursued by Congress in McCray ». 
United States, supra (Oleomargarine case), we have another method 
of dealing with the matter of publicity. 

The taxing power of the government is absolute and efficacious, 
and with reference to the kind of publicity here suggested, legisla- 
tion could be enacted which would impose an excise tax upon the 
securities of any corporation which did not furnish to its stock- 
holders and the public the requisite publicity. 

As late as April 4, 1910, the Supreme Court of the United States, 
in the case of International Text-Book Company »v. Pigg, reaffirmed 
the doctrine announced in the case of Crutcher v. Kentucky,” as 
follows: 


“Congress would undoubtedly have the right to exact from associ- 
ations of that kind [corporations engaged in interstate commerce] any 
guaranties it might deem necessary for the public security, and for 
the faithful transaction of business; and as it is within the province of 
Congress, it is to be presumed that Congress has done or will do all that 
is necessary and proper in that regard.” 


One of the recognized methods of regulation, therefore, is the 
exercise of the taxing power of Congress. Indeed this method of 
2° 141 U. S. 47. 
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regulation was exercised by Congress at the last session, in the 
enactments taxing corporations upon their income. The validity 
of this legislation is now before the Supreme Court in the so-called 
Corporation Tax Cases. 

Mr. Justice Story, in his great work upon the Constitution, in 
speaking of the taxing power with reference to its use as a means 
of regulation, says, on page 687: 


“Now, nothing is more clear, from the history of commercial nations, 
than the fact that the taxing power is often, very often, applied for 
other purposes than revenue. It is often applied as a regulation of 
commerce.” 


Legislation to limit or to exercise supervision over the issues 
of securities by corporations engaged in interstate commerce, par- 
ticularly such as are not charged with a public interest, might, per- 
haps, become unnecessary or at any rate less important if full and 
complete publicity of the organization and affairs of such corpora- 
tions would be provided for and enforced. 


CONCLUSION. 


The two vital differences between the Articles of Confederation 
and the Constitution have become clearer and more distinct as 
time has passed and the country has progressed. Each deals with 
the relative powers of the federal government and the states. 
These differences are the absence from the Articles of Confedera- 
tion of any delegation of power by the states to Congress, to 
regulate commerce and the establishment by the Constitution of 
more perfect union among the people of the United States, in- 
stead of a league of friendship among the respective states. 

The Constitution in its Preamble signalized the purpose thereof 
to be the establishment of a union of the people for all such pur- 
poses as affected or involved them as a nation. 

It must be clear that as to all matters affecting the country and 
the people as a whole, there should be concentration of authority 
and uniformity of laws; there should be union of thought and union 
of action, for division of power and division of responsibility are 
subversive of strength and endurance. The general pursuits of the 
nation and its people require regulation within all its four corners; 
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for all pursuits, whether manufacture, mining, agriculture, com- 
merce, transportation or finance, are so intertwined and interwoven 
as to require the people of each of the states to deal with the people 
of all the states. The power of regulation must not be divided, but 
should be united, in order to establish laws and regulations which 
make for the benefit of all the people, instead of regulations and 
laws made by the several states merely in the interests of their 
own citizens. The constitutional purpose ‘‘to form a more perfect 
Union” is best subserved when the law-making power which affects 
the interests and the well-being of all the people of all the states is 
centralized in a legislative body in which are represented the people 
from every section, whose different interests and varying thoughts 
may be brought to bear, in establishing and enacting such legis- 
lation as will best serve the common interest of a common country. 
That being so, the powers of regulation should rest with the national 
Congress, and that is where the wisdom of our forefathers placed 
them. 

The federal government, acting through Congress, is the only 
power able to deal adequately with questions of universal interest 
to all the people. It is necessary to have one source of control, 
directly responsible to all the people of the nation, and to have 
simplicity, to avoid the complexities and embarrassments of con- 
flicting State laws, no two of which are alike. A state hears only 
the interests of its own people in enacting its legislation. Congress 
is over all, of all, and for all the people. With laws in this form, 
amendments will be easy of accomplishment when needed, and 
wise policies given effect promptly, since application will be made 
to one law-making body instead of to many. With the powers of 
regulation vested in Congress, union of effort and concentration of 
authority, as well as uniformity of laws and uniformity of enforce- 
ment, are reasonably assured. 

What is here contended for is not an enlargement upon the 
powers of Congress, but is merely in suggestion of remedies which 
can be availed of under the constitutional powers of Congress as 
they exist to-day, and which have not heretofore been fully exercised. 
At no time in our history have conditions so much required such 
action as now, and never were such laws more necessary in the 


interests of the well-being of the people and the future of the 
country. 
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States have repeatedly undertaken to exercise powers of regula- 
tion, each in its own selfish way, more or less intrenching upon the 
powers vested in Congress, and invariably have their enactments 
been condemned as unconstitutional. Such sporadic efforts, con- 
stantly failing, are subversive of good government and stimulate 
and require action by Congress through the powers conferred by 
the Constitution, fully established by that tribunal, whose edict is 
final and conclusive, and always wins the respect and compliance 
of the nation. . 

Max Pam. 


Cuicaco, ILL. 
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SELDEN AS LEGAL HISTORIAN: 
A COMMENT IN CRITICISM AND APPRECIATION. 


I 


jes SELDEN, jurist, statesman, orientalist, historian, was 
born in 1584 and died in 1654. After studying at Oxford he 
became a member of the Inner Temple and was called to the Bar 
in 1612. He gave opinions and practised as a conveyancer; and 
occasionally, in great cases involving special learning, he appeared 
in court. In 1621 began his long and distinguished Parliamentary 
and public career in which his legal and constitutional knowledge, 
especially perhaps his familiarity with the original records of the 
- realm, was of inestimable value. Even as a student in the Inns of 
Court he manifested, however, his special tastes and abilities for 
scholarly pursuits; and, active as he was in the practice of his pro- 
fession and in the exciting political life of his age, antiquarian and 
oriental studies always occupied a very large share of his time 
and thought. The real starting-point in his career as a scholar 
seems to have been his early and inspiring friendship with Sir 
Robert Cotton, the antiquary; and it was not long before he came 
to share in the labours of the scholars who forgathered in Cotton’s 
famous library. Here and elsewhere friendships and ties were 
formed with most of the leading lawyers, statesmen, orientalists, 
historians, and littérateurs of the time; and in an eminent group 
that included such men as Cotton, Camden, Spelman, Clarendon, 
Coke, Jonson, Ussher, Hale, and Hobbes, he soon acquired the 
proud distinction of being the most learned of them all. 

Selden’s literary activity began at an early age and lasted down 
to his death. In 1607 he contributed a prefatory carmen protrepticon 
to the Volpone of his friend Ben Jonson, the poet. In this same 
year he finished his Analecton Anglo-Britannicon, a work in which 





1 The present paper will also appear in a collection of essays to be published in 
Germany. In this form the paper will include nearly two hundred notes containing 
discussions of points raised by Selden, many quotations from his works, and full refer- 
ences to passages in these works in support of the positions maintained in the paper. 
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he endeavoured to summarise the history of the people inhabiting 
the island from the earliest times down to the coming of the Nor- 
mans in 1066; but though finished in 1607 this work, dedicated to 
Cotton, was not published till 1615 at Frankfurt, and then in a 
corrupt and mutilated form. In 1610 appeared three works: Janz 
Anglorum Facies altera, England’s Epinomis, and The Duello or 
Single Combat. In the first of these he discusses the laws and cus- 
toms of the Britons, Saxons, and Norsemen. But, though marked 
by great learning, this work presents the sources in a partly indi- 
gested form; and it is also injured, as Fry has pointed out, by a 
failure to draw the line carefully between the successive inhabit- 
ants of the island. England’s Epinomis is partly an English ver- 
sion of the Jani Anglorum Facies altera; but the former embodies 
a discussion of the laws of Richard I. and John not contained in 
the latter, and the latter also has passages not found in the former. 
In The Duello he traces the history of this mode of trial in various 
countries, and concludes that it was first introduced into England 
by the Normans. : 

In 1612, at the instance of Michael Drayton, the poet laureate, 
Selden wrote notes on the first eighteen cantos of Drayton’s Polyol- 
bion; and in the following year he composed commendatory verses 
in Greek, Latin, and English to the Britannia’s Pastorals of William 
Browne. Selden’s great work on Titles of Honour appeared in 1614. 
He first traces the history of the “supreme” titles of honour — 
those of emperors, kings, and other rulers — and his learned in- 
quiries lead him back even to the time before the flood! In the 
second part of his work he takes up the inferior titles, such as those 
of heirs-apparent to thrones, dukes, and counts; and at the last 
his discussion includes feminine titles, honorary attributes like 
clarissimus and illustris, and the laws of precedence. In 1616 came 
Selden’s edition of Sir John Fortescue’s famous treatise De Laudibus 
Legum Angliae, and also his edition of the Swmmae of Hengham, 
an English medieval law writer. For Purchas he wrote in 1617 a 
Treatise on the Jews in England. 

The first of Selden’s works on oriental subjects, the De Diis 
Syris, was also published in 1617. So too in 1617 appeared A Brief 
Discourse Touching the Office of Lord Chancellor of England, dedi- 
cated to Sir Francis Bacon, and the History of Tithes, dedicated to 
Sir Robert Cotton. The latter is one of the greatest of all Selden’s 
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works, and the one that has occasioned more controversy than 
any of the others. He traces the history of tithes among the Jews, 
Greeks, and Romans; then divides the history of tithes in the 
countries of the Christian era into four great periods of about four 
hundred years each; and finally devotes special chapters to the 
origin and development of tithes in England. Selden’s contention 
that tithes were payable by the human positive law aroused those 
who believed that they were payable jure divino; and a fierce po- 
lemical discussion resulted. Selden’s Review of the History of Tithes, 
Admonition to the Reader of Sempil’s Appendix, Reply to Tillesley’s 
Animadversions upon the History of Tithes, Letter to the Marquess of 
Buckingham, and Of the Purpose and End in Writing the History of 
Tithes, all resulted from this controversy and are among his most 
interesting productions. He was thrice summoned by King James 
to discuss with him the History of Tithes and other scholarly ques- 
tions; and, at the king’s orders, he wrote three tracts. Two of 
these were on the Revelation, — Of the Passage in the Revelation of 
St. John Touching the Number 666, and Of Calvin’s Judgment on 
the Revelation; and the third was entitled Of the Birthday of Our 
Saviour. 

In 1623 Selden published his edition of the six books of Eadmer, 
which present an account of the courts of William the Conqueror, 
William the Second, and Henry the First; and to the text itself 
Selden added his own “ Notae et Spicilegium.” His elaborate ac- 
count of the works of art collected by the Earl of Arundel appeared 
in his Marmora Arundelliana in 1629, and brought him reputation 
for his lapidary knowledge. Although written many years before, 
Selden’s learned and famous treatise entitled Mare Clausum — in 
opposition to the contention of Grotius’s Mare Liberum — did not 
appear till 1636. Graswinckel’s attack on Selden and the Mare 
Clausum called forth Selden’s Vindiciae in 1653. By command of 
the House of Lords he wrote his treatise on The Privileges of the 
Baronage of England, which was printed in 1642. His Judicature 
in Parliament was not published till 1681, after his death. 

Selden’s edition of Fleta — a medieval English law-book based 
largely upon Bracton — appeared in 1647. In his valuable pref- 
atory Dissertatio ad Fletam Selden gives a learned account of 
the English medieval law writers and of the influence of Roman 
law on the English law. Sir Roger Twysden was assisted by Selden 
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in editing ten unpublished works on English history. This im- 
portant work — known as Decem Historiae Anglicanae Scriptores — 
appeared in 1653, with a preface by Selden entitled Judicium de 
Decem Historiae Anglicanae Scriptoribus. 

Selden’s De Diis Syris, published in 1617 was followed by several 
other oriental studies of great value, most of them relating to ancient 
Jewish or rabbinical law. His De Successionibus in Bona Defuncto- 
rum ad Leges Ebraecorum appeared in 1631. In 1636 was published 
his De Successione in Pontificatum Ebraeorum, dedicated to Laud. 
The De Jure Naturali et Gentium juxta Disciplinam Ebraeorum came 
out in 1640. Four years later appeared De Anno Civili et Calen- 
dario Veteris Ecclesiae seu Reipublicae Judaicae, and in 1646 the 
Uxor Ebraica seu de Nuptiis et Divortiis Veterum Ebraeorum. The 
first part of the De Synedriis Veterum Ebraeorum was published 
in 1650, the second in 1653, and the unfinished third after Selden’s 
death. These works on rabbinical law have won high praise from 
scholars for their great learning. But at the same time they have 
called forth complaints, by severe critics, of “their discursiveness 
and occasional obscurity, and still more of the uncritical use made 
by Selden of documents of very unequal value.” “Indeed,” writes 
Fry, “‘Selden’s statements about Jewish law are more often based 
on comparatively modern compilations than on the original sources, 
to some of which perhaps he had not access; and in accepting the 
rabbinical tradition as a faithful account of the Israelitish state, 
he was behind the best criticism of his time.” 

Selden’s edition of a fragment of the history of Eutychius — 
Eutychii Aigyptii patriarchae orthodoxorum Alexandrini Ecclesiae 
suae origines — appeared in 1642. His famous Table Talk, contain- 
ing his conversational remarks on various topics, was first printed, 
after his death, in 1689.” 

The variety of subjects covered by these writings is thus most 
striking, and clearly indicates the breadth of Selden’s interest 
and knowledge; while nearly all his works give evidence of the 
powerful influence exerted upon his mind by the revival of learn- 





2 Further biographical and bibliographical details will be found in Fry’s article on 
Selden in the Dictionary of National Biography; Aikin’s Life of John Selden; Johnson’s 
Memoirs of John Selden; the biographical preface to Singer’s edition of the Table Talk; 
the preface and biography in vol. i, and the bibliographical preface in vol. iii, of Wil- 
kins’s edition of Selden’s Opera Omnia, in three folio volumes (each volume in two 
parts), London, 1726. 
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ing. Many of his writings are concerned, in one way or another, 
with the history of law both in eastern and in western countries, 
rather particular attention being devoted perhaps to legal develop- 
ment in England; and, in addition to his own original investiga- 
tions, his works include also several valuable editions of writers 
on English law and history. A perusal of some of these works has 
suggested to the present writer the following fragmentary obser- 
vations upon Selden as a legal historian. Special regard is paid 
to Selden’s conception of history and of the historian’s office and 
to his own historical methods; and in this study attention is directed 
more to his English than to his Latin, and more to his western than 
to his eastern writings. It seems appropriate that on the three 
hundredth anniversary of the publication of Selden’s earliest 
writings of importance — The Duello and two other works ap- 
peared in 1610— some comment in criticism and in appreciation 
of his work on the history of law should thus be made.’ 


Il. 


Although our primary purpose is to examine Selden’s methods 
in the writing of such of his works as are concerned with legal 
history, we cannot make this examination with the highest under- 
standing and with the deepest appreciation unless we pause for a 
moment to place ourselves at his own point of view, — to see just 
how he looked upon history and just how he looked upon the his- 
torian’s task. 

To Selden “history is fact” and the task of the historian is simply 
and solely to discover that fact and to set it forth. This concep- 
tion seems to have dominated him from the very start. In the 
preface to his early work The Duello, he affirms that “historical 
tradition of use and succinct description of ceremony are [his] 
ends”; and in the tract itself he remarks: ‘I search not, what 
indefinitely ought to be, but what was with us in England.” His 
whole position is stated with even greater clearness in his Purpose 
and End in Writing the History of Tithes. He flatly denies the 
charge that he has expressed his own opinion on the question as 





’ In the preparation of the present paper the author has used Wilkins’s edition of 
Selden’s Opera Omnia, referred to in note 2, supra. 
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to the divine right of tithes, maintains that he has only reported 
what various fathers, divines, and canonists have held, and warmly 
concludes: 


“And indeed, if I had done otherwise, I had run wholly from my title; 
for what had my opinion touching divine right been to matter of history, 
which is only fact, and was all that my title directed to? I never con- 
ceived that there was reason, why should it be exacted of him, who re- 
lates fact only, that he should conclude in a thing to which his premisses 
have no reference; that is, in matter of right. . . . Andin sum, whatever 
I have there, from the beginning to the end, is but a collection into one 
volume of such things of fact, as lay before dispersed in many fathers, 
councils, stories, and other records, to be seen at any time, by them that — 
desire them.”’ 


This, then, is Selden’s attitude: History is what has actually 
been done and what has actually been thought by men in the past, 
and the historian’s task in investigation and in composition is thus 
strictly limited by and to facts and phenomena. The historian 
may and must deal with the laws and institutions and practices 
of peoples and with the opinions held by men in reference to them, 
but he may and must deal with all these things merely as historical 


realities. His business is to search for and write down facts: it is 
no part of his business to express his own views in reference to those 
facts. This position comes out sharply in his Admonition to the 
Reader of Sempil’s Appendix. ‘I have given you,” he says, “‘the 
testimonies both ways; that only was my part.” Again, further on, 
he remarks: ‘I was summarily to relate, not to discuss opinions; 
and for my own verdict, I have not yet learned that it is the part 
of him that writes an history, to give his verdict of what he relates.” 
On the next page he spiritedly replies to Sempil: “He [Sempil] 
says, my judgment was suspected, touching the right of tithes. 
Alas! What is my judgment in such a point of divinity? Or why 
should it be suspected? Perhaps I was never sufficiently satisfied 
in that point, but doubted only as many do. When I have cause, 
I will tell what I think of it, but not in an history.” In still another 
place he states: “Sir James [Sempil] never heard or read any opinion 
of mine touching this matter [7. e., disposing of third tithe], unless 
he will call an historical narration upon other men’s credits, an 
opinion.” 

Selden will restrict himself to the statement of facts and will not 





SELDEN AS LEGAL HISTORIAN. III 


in general allow his own personal view or interpretation of those 
facts any place in his historical work. He is possessed — and 
possessed fully — with a love for historical truth, and he sees that 
truth only in the actualities — only in the facts — of the past, quite 
untouched by the personality of the historian himself. It is only 
this objective historical truth, contained in fact and in fact alone, 
which it is the office of the historian to know himself and to make 
known to others. In the preface to the History of Tithes, where he is 
explaining his “course of composing” that work, he writes: ‘But 
all the bad titles that are ever due to abuse of the holiest obtestation, 
be always my companions, if I have purposely omitted any good 
authority of antient or late time, that I saw necessary, or could 
think might give further or other light to any position or part of 
it. For I sought only truth.” Later on, after his work had been 
attacked by critics, he reiterates, in striking and vigorous passages, 
his high sense of duty to historical truth. In his remarks on Sem- 
pil’s attack he says: “One meaning only I had, to tell that truth 
which I saw none had collected.” To Tillesley he replies: “But 
there is not a passage in it [History of Tithes], but that I ever did 
think, and now do think, to be most constant truth, as I have there 
delivered it.” There is a high note of sincerity in these words, and 
it is the same high note of sincerity that ennobles the passage from 
one of Hieronymus’s epistles which Selden adopts as his own and 
which he places at the very beginning of his work on the Uxor 
Ebraica. ‘Haec nos,” writes Hieronymus, “de intimo Hebraeorum 
fonte libavimus, non opinionum rivulos persequentes, neque er- 
rorum, quibus totus mundus repletus est, varietate perterriti, sed 
cupientes et scire et docere quae vera sunt.” 

“To know and to teach those things which are true” — this is 
the key-note to Selden’s work; for his conception of history as the 
truth that underlies the facts of the past is most intimately con- 
nected with his idea of the purpose of historical studies. He is no 
mere antiquarian: he is an antiquarian and more than an anti- 
quarian, for he is a real historian. He is not concerned with ‘‘bare 
and sterile antiquity”; he is concerned rather with the “fruitful 
and precious part,” the “precious and useful part,” of the past, 
for only this part of the past gives “light to the present,”’ only this 
part of the past helps the present generation of men to understand 
their laws and customs and institutions and thus to resolve their 
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doubts and to solve their problems. This view is embodied in his 
preface to Titles of Honour, where he says: “In our Europe, as 
writers afforded occasion, I have been large: omitting, I think, 
no obsolete title, the knowledge whereof may help to the under- 
standing of those in present use. The like I say of ensigns. But 
such as were meerly proper to their times, and have not so much 
as their shadow left, I have willingly forborn.” The same position 
comes out in the preface to his edition of Fortescue’s De Laudibus 
Legum Angliae. “To this edition,’ remarks Selden, “are added 
the sums of Sir Ralph de Hengham, chief justice to Edward I., never 
till now printed; in whom, although most of the learning be touch- 
ing essoins, defaults, and course of proceedings in such actions 
which are in seldom use at this day, yet divers things occur both 
specially observable in what he hath touching those proceedings 
(which a professor of the law cannot but wish to know) as also he 
often otherwise gives light to the customs or law of his time, whence, 
as through an ancestor of the right line, we must deduct that of the 
present.” He expresses himself more strongly in the preface to the 
History of Tithes in these words: 


“Nor is any end in it to teach any innovation by an imperfect pattern 
had from the musty relicks of former time. Neither is antiquity related 
in it to shew barely what hath been, for the sterile part of antiquity 
which shews that only, and to no further purpose, I value even as slightly 
as dull ignorance doth the most precious and useful part of it, but to give 
other light to the practice and doubts of the present. Light, that is clear 
and necessary. Nor could such as have searched in the subject see at all 
often, for want of such light.” 


But Selden’s lofty conception of history and its uses is nowhere 
stated with greater clarity and force than in his dedication of the 
History of Tithes to his friend and patron, Sir Robert Cotton. In 
the course of this graceful and dignified tribute to Cotton he ex- 
presses himself thus: 


“For, as on the one side, it cannot be doubted but that the too studious 
affectation of bare and sterile antiquity, which is nothing else but to be 
exceeding busy about nothing, may soon descend to a dotage; so, on the 
other hand, the neglect or only vulgar regard of the fruitful and precious 
part of it, which gives necessary light to the present, in matter of state, 
law, history, and the understanding of good authors, is but preferring 
that kind of ignorant infancy, which our short life alone allows us, before 















SELDEN AS LEGAL HISTORIAN. 113 


the many ages of former experience and observation, which may so 
accumulate years to us, as if we had lived even from the beginning of 
time.” : 

It is clear from what we have already seen of Selden’s own views 
of the purposes of historical study that he did not look upon him- 
self as merely a narrative historian, but that he endeavoured to 
be at the same time a didactic historian. His purpose was not ac- 
complished by the mere telling of his story; it was accomplished 
only if he taught, by presentation of the truth of historic facts, the 
lessons of the past ages to the people of his own day. It was because 
he would be a teacher that he sought to write only upon the “pre- 
cious” and “fruitful” and “useful” part of the past, for that part 
and that alone would give “light”? unto the present. The purpose 
of instruction clearly underlies most, if not all, of his writings; and 
some of them indeed, such as the Privileges of the Baronage of Eng- 
land, were composed with the avowed practical object of conveying 
instruction to particular persons for particular purposes. No one, 
it is believed, can read Selden’s works carefully and thoughtfully 
without feeling convinced that as a didactic historian he has been 
fully — and even eminently — successful. 

But a further — and more difficult — question arises. May we 
place Selden among those historians who trace, in one or more of 
its phases, the evolution of human society? Is he a development- 
historian? In endeavouring to give some answer to this question 
we must of course not forget that Selden flourished over two hun- 
dred years before the application of the Darwinian theory of evo- 
lution to historical studies, and that it would be impossible there- 
fore to expect from him any conscious work along the lines of that 
precise doctrine. But for many hundreds of years before the exist- 
ence of the new historical school of the nineteenth century various 
historians have, at one time and another, given evidence of some 
conception of history as a development; and it is believed that 
Selden may properly be counted as one of them. His knowledge 
of the world’s history, of the laws and customs and institutions 
of many peoples in many ages, gave him just that broad and com- 
parative outlook on the facts of the past which it is necessary for 
any historian to have before he can properly and truly conceive 
of social development. Certainly we are justified in saying that 


he seeks for the origins of laws and customs and institutions, that 
8 
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he notes the causes of historical changes, that he looks to the en- 
vironment of historical phenomena, that he carefully observes 
historical periods, and that he conceives of the legal system of the 
present day as growing out of the legal system of the ages of the 
past.’ All of this may not amount to a conscious and fully de- 
veloped theory of social and legal development, but at any rate it 
is a real and a far-seeing approach to such a theory. 

Selden carefully distinguishes history from other branches of 
knowledge. Thus he draws a sharp line between mythology and 
history; and, though he loves philology and exalts it, he does not 
identify it with history, as some scholars have done and still do. 
He seems rather to view philology as an independent science which 
has aims of its own, but which nevertheless renders assistance — 
and necessary assistance — to legal history and to various other 
branches of knowledge. It is something to chronicle that a scholar 
of the classical tastes and abilities of Selden refuses, in the early 
seventeenth century, to adopt the view of many classical philologists 
that philology is history and history, philology. He takes rather 
the position, now being more and more adopted by scholars, that 
the two sciences, helpful though they may be and must be to each 
other, are yet distinct and different sciences, with distinct and 
different purposes and methods. 

In a single word we may characterise Selden’s whole attitude 
toward history and the historian as the attitude of the scientist, and 
not that of the philosopher. Selden’s historical vision was far- 
reaching, but it was the far-reaching vision of the scientific his- 
torian, not the far-reaching vision of the philosophical historian; 
and this vision it was which, as we shall see directly, determined 
the character of his own work and the methods he employed 
to accomplish it. 


III. 


Indeed, Selden’s conception of history and of the task of the 
historian affected his whole attitude toward the materials out of 
which he built up his historical works. It was his high ideal of the 
historical truth that exists in facts and facts alone that consciously 
and purposely guided him in the collection and employment of his 
sources of information as to what those facts were and as to when 
and where those facts existed. It was this high ideal that led him, 
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in exercising his “liberty of inquiry” by the “most accurate way 
of search,” to seek diligently for authorities and to seek, too, only 
“good authorities,” ‘‘authorities of best choice,’ “most choice 
and authentick monuments,” ‘‘monuments of infallible credit,” 
“known and certain monuments of truth” ; for it was only these 
authentic and reliable sources, “chosen by weight, not by number,” 
that gave him the “best light” as to the past. Indeed it was this 
high ideal that led him, wherever it was possible, to seek and to use 
as the solid basis of his historical work the original sources — the 
“original monuments”— themselves. In more than one place in 
his writings he has himself told us of his love for the “fountains” 
of knowledge and his firm conviction that in them historical truth 
is to be discovered in the surest way. As early as 1610 he writes 
in the preface to The Duello: ‘My aims shall take him for an ad- 
vocate, which long since affirmed the full pleasing Syrens to be but 
allegories of antique records.” Later on, in the preface to the 
Titles of Honour, he says: “Wherever my inquisition might aid, I 
vent to you nothing quoted at second hand, but ever loved the 
fountain, and, when I could come at it, used that medium only, 
which would not at all, or least, deceive by refraction.” Again, when 
he is discussing his authorities in the preface to the History of 
Tithes, he remarks: ‘The fountains only, and what best cleared 
them, satisfied me; and I supposed every judicious reader would be 
so best satisfied also.’”’ At the very beginning of his work on the Uxor 
Ebraica he adopts for himself that sentence from one of the epistles 
of Hieronymus which we have already quoted: “Haec nos de intimo 
Hebraeorum fonte libavimus, non opinionum rivulos persequentes, 
neque errorum, quibus totus mundus repletus est, varietate per- 
territi, sed cupientes et scire et docere quae vera sunt.” 

Selden has, then, the very highest regard for the fountains them- 
selves; and it is because of this very highest regard that he attacks 
—and attacks bitterly and even savagely — those writers who 
merely copy the one from the other, without independent research 
for themselves, and who thus pass on error from one to the other 
and from age to age. In the preface to the History of Tithes, for 
instance, we find him relentless in his criticism of certain sorts of 
ecclesiastical writers who are copyists and nothing more; and, in 
another connection, even the great Ivo of Chartres does not escape 
his scathing strictures. 
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In this insistence upon the value of the fountains Selden was 
not a prophet — he was an apostle. In earnestly and resolutely 
drawing the minds of his readers “back to the sources!”, he but 
voiced the spirit of his own day and the spirit of the days before 
his own. All parts of learned Europe had heard and were still 
hearing, had obeyed and were still obeying, this call of the human- 
ists; and the group of historians and other scholars that formed 
itself about Cotton in Cotton’s priceless library were but partakers 
in the common tasks and in the common aspirations of the age. It 
may well be that not all of these men were quite aware that they 
were merely sharing in a broader movement; but we feel confident 
that Selden himself, the most learned Englishman of his time, was 
fully conscious that he was a helper in an intellectual awakening 
that was not bounded by the lands and the waters of England. 
Even if we had not evidence of this on nearly every page of his 
writings, his erudition was too deep and his vision too broad to per- 
mit us to assume for a single moment that he was unaware of being 
a co-worker in the sources with the legal historians and the scholars 
of France and of Germany and of other countries. 

In examining the actual materials underlying Selden’s historical 
works, we find that several different kinds of materials have been 
employed. Of these a word. 

In the first place it is important to observe that he has based 
his writings on both primary and secondary sources of information. 
He was reluctant to rely on secondary sources; but he tells us 
that, when he did so rely, he frankly confessed it. He much pre- 
ferred primary sources; for he was content only with the best 
authorities, and the best authorities for him consisted in the primary 
sources themselves. His reliance on them is observable in his very 
earliest writings — such as England’s Epinomis, The Duello, and Of 
the Jews sometime living in England — and this remained to the 
last as perhaps the most characteristic feature of all his work. If, 
for instance, he was writing upon English legal history, what he 
in part based his work upon were of course the classical English 
law writers, such as Glanvill, Bracton, Fleta, Britton, Littleton, 
and Fitzherbert; but he seems to have relied much more often and 
much more confidently upon such primary sources as Domesday 
Book, charters, plea rolls, year books, the register of original writs, 
and statutes; for it was only when he had consulted these, that 
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he felt he was getting down to the bed-rock of legal historical 
truth. 

In his letter to Vincent he strongly emphasised the necessity for 
the use of manuscript materials in the study and writing of Eng- 
lish history, for in his day a comparatively small part of the great 
store-house of English sources had found their way into print. 
To use his own simile, the study and writing of English history 
by the use of printed materials alone was like plastering and paint- 
ing a weak and poor building which needed much more the strength- 
ening and enlarging that could be effected only by the employ- 
ment of timber and stone. He followed his own precepts; for in 
his works on English history — including the history of English 
law — he made large use of the timber and stone of manuscript 
materials. But in general, not only in his works on English history, 
but also in those relating to other branches of historical inquiry, 
he refused to rely entirely on printed sources and carefully studied 
the manuscripts in his own library and the various libraries, such 
as that of Cotton, to which he had access. This was only proceed- 
ing in accordance with his fixed principle to see and to use only 
the best available authority; and it was an example that might 
well be followed with profit by more of our present-day historians. 

In the writing of legal history he did not restrict himself to legal 
sources alone, but made full use of non-legal sources as well. The 
most striking illustration of this is seen in the quotations from 
poetical writings — in various languages — that embellish so many 
of his pages. He brings in verses, he tells us, because he believes 
they are “‘of necessary use in the search of” historical truth; and 
few legal writers have so enlivened and elucidated prosaical topics 
by poetical sources as he. 

It was in accordance with his high standard of scholarship that 
he used the sources in their original language, and not in transla- 
tion. He suspected translations of not always conveying the sense 
of the original; but he recognised that even learned readers — for 
whom he was writing — might not in all cases command the lan- 
guage of certain of the sources which he quoted, and he maintained 
accordingly that in such cases the use of translations — or at least 
explanations — was desirable and even necessary for the elucida- 
tion of the original texts themselves. In quoting, for instance, 
sources of English law he exacted of his readers a knowledge of 
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Latin and French, but he recognised that few, even of the learned, 
knew the old Anglo-Saxon, and he supplied them therefore with a 
translation of sources written in that tongue. 

It was also characteristic of Selden that he consulted, if possible, 
not only late editions of the primary sources, but also, where they 
were necessary or would shed light, recently published secondary 
sources. This illustrates to us afresh his desire to get the “best 
light” on historical problems and his scientific bent of mind. 

Harold D. Hazeltine. 


THE UNIVERSITY OF CAMBRIDGE. 


[To be continued.] 
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THE MEANING OF FIRE IN AN INSURANCE 
POLICY AGAINST LOSS OR DAMAGE 
BY Fike. © 


UPPOSE that A procures insurance against loss or damage to 
his house by fire, that he kindles a fire in the house for a use- 
ful purpose and without intent to do injury, and that such fire 
_ does damage to the house. Suppose further that the fire is kindled 
by him in a place intended and provided therefor, and does the 
damage complained of by heat or smoke without causing flame or 
ignition outside the limits of such place. Suppose, on the other 
hand, that the fire kindled in the place provided for it starts a fire 
outside the limits of such place, and that this second fire does the 
damage. Can A recover under the policy in either event, and if 
so, when? 

It is elementary that a policy of insurance is a contract by the 
insurer to indemnify the insured against loss by the casualty de- 
fined in the policy. The insured pays a sum certain for protection 
against an event which may or may not occur during the life 
of the policy. The premium is calculated with respect to the 
average chance that the given event will ever occur. This is 
especially the case with fire and marine insurance. It is true 
that in life insurance the insured is certain to die sometime. Death 
is an ancient custom for which civilization has as yet found no 
remedy. But even a life policy is essentially a contingent con- 
tract. The contingency is that the insured will die before reach- 
ing the average age of risks of his class. The premium is expected 
to cover the chance that this event will occur. Whether the 
policy be fire, marine, or life, contingency is the very essence of 
the contract. 

An insurance policy, like other contracts, must be construed 
with reference to the circumstances under which it was made. The 
contingent nature of the contract is a controlling and vital cir- 
cumstance. Indeed it qualifies the very language of the instru- 
ment. This language must be construed in the light of the fact 
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that the premium is calculated upon the average probability of loss. 
If the insured intentionally causes the loss insured against, he 
strikes at the essence of the agreement. He intentionally substi- 
tutes a certainty for the contingency against which the parties 
contracted, and on which the premium was based. Even though 
the policy contains no express provision on the point, the nature 
of the contract precludes recovery under such circumstances.! If 
the insured intentionally burns the property he thereby avoids 
his fire policy.” If he commits suicide while sane his estate cannot 
recover upon his life policy.* If he intentionally destroys his ship 
the insurer has a defense to his marine policy. Indeed, sufficiently 
grave misconduct on the part of the insured,® or of an agent for 
whom he is responsible,® is a bar, even though there be no intention 
to cause loss. Thus where the insured, while racing his steamer 
against another steamer, broached a barrel of spirits of turpentine 
close to the mouth of the furnace, in order to use the turpentine 
for fuel, and thereby set the steamer on fire, he was held to have 
forfeited his right to recover, although he neither intended nor 
desired to destroy the vessel.’ And where the charterer of a vessel, 
with knowledge of the facts, tried to cross a very hazardous bar, 





1 Vance, Insurance, 476, note 40; May, Insurance, § 407. 

2 Schmidt v. New York, etc. Ins. Co., 1 Gray (Mass.) 529; Kane v. Hibernia Ins. 
Co., 39 N. J. L. 697. But if the insured burn the property while insane his act is no 
defense to the insurer. Karow v. Continental Ins. Co., 57 Wis. 56. 

8 Ritter ». Mutual Life Ins. Co., 169 U. S. 139; Supreme Commandery ». Ains- 
worth, 71 Ala. 436. The weight of authority, however, permits recovery by a bene- 
ficiary, even though the insured commit suicide while sane. Patterson v. Natural 
Premium, etc. Ins. Co., 100 Wis. 118, and cases cited; 21 Harv. L. REv. 530. This 
seems to rest on the theory, held in a number of states, that the beneficiary has a vested 
interest in the proceeds of the policy, and therefore ought not to be prejudiced by the 
improper act of the insured who, as to him, is deemed a third party for whom he is 
not responsible. Cf. notes 9-12, post. 

4 Waters v. Merchants’, etc. Ins. Co., 11 Pet. (U. S.) 213. 

5 Chandler v. Worcester, etc. Ins. Co., 3 Cush. (Mass.) 328; Ostrander, Fire In- 
surance, 480; May, Insurance, §§ 407, 411. And see Gove »v. Insurance Co., 48 
N. H. 41. 

6 Williams v. New England, etc. Ins. Co., 3 Cliff. (U. S.) 244. See also Waters ». 
Merchants’, etc. Ins. Co., 11 Pet. (U. S.) 213, where the barratry of the master and 
crew was held a defense to the insurer. 

7 Citizens’ Ins. Co. ». Marsh, 41 Pa. St. 386. But see Johnson v. Berkshire, etc. Ins. 
Co., 4 Allen (Mass.) 388, where it was held that one who tried to burn out a bees’ 
nest under the barn door, and thereby destroyed the barn, though without any fraudu- 
lent intent, was negligent, but was not guilty of such misconduct as would avoid the 


policy. 
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without excuse, and thereby lost the ship, the insured was denied 
recovery, though neither he nor the charterer intended the loss, 
on the ground that the insured was legally responsible for the 
charterer’s misconduct.* On the other hand, intentional burning 
of the property by a third party,® by the wife’ or husband ™ of 
the insured, or even by the agent of the insured while acting beyond 
the scope of his authority,” will not bar recovery by the insured 
under a fire policy if the insured was not privy to the burning. 
In the same way destruction of the property by the municipal 
authorities in order to check the spread of fire is no defense to 
the insurer.” In other words, the peril intended and contemplated 
by the parties is a péril which is accidental with respect to the in- 
sured. Indemnity against casualty is the essence of insurance. 
The nature of the contract itself qualifies the words “death,” 
“fire,” or “peril of the sea,” by adding the words “accidental 
with respect to the insured,” precisely as if the latter phrase had 
been expressed. 

Yet the fact that the loss is occasioned by the insured will not 
necessarily bar his recovery. Insurance policies are strictly con- 
strued against the insurer because he is usually the author of lan- 
guage used therein. The nature of the policy compelled the courts 
to hold that where the loss was caused intentionally or by the suf- 
ficiently serious misconduct of the insured, there could be no re- 
covery, even though the policy made no express provision for such 
a case. Such a loss is not a casualty with respect to the insured. 
But the policy includes any accidental loss which falls within the 
risks specified. Intentional destruction by a third party without 
privity of the insured is an accident with respect to the policy- 





8 Williams ». New England, etc. Ins. Co., 3 Cliff. (U. S.) 244. . 

9 Westchester F. Ins. Co. v. Foster, 90 Ill. 121; Catlin v. Springfield, etc. Ins. Co., 
1 Sumner (U. S.) 434. See also Hartford F. Ins. Co. ». Williams, 63 Fed. 925. 

10 Walker v. Phoenix Ins. Co., 62 Mo. App. 209; Midland Ins. Co. ». Smith, L. R. 
6 Q. B. D. 561, 568 (semble). See also Mickey ». Burlington Ins. Co., 35 Ia. 174 
(negligent act of wife); Gove ». Insurance Co., 48 N. H. 41 (property burned by 
insane wife). 

1 Perry v. Mechanics’, etc. Ins. Co.,11 Fed. 485; Plinsky v. Germania Ins. Co., 
32 Fed. 47. 

2 Feibelman v. Manchester, etc. Assur. Co., 108 Ala. 180; Henderson ». Western, 
etc. Ins. Co., 10 Rob. (La.) 164. 

% City Fire Ins. Co. ». Corlies, 2t Wend. (N. Y.) 367; Greenwald ». Insurance Co., 
3 Phila. (Pa.) 323. 








122 HARVARD LAW REVIEW. 


holder. A loss innocently caused by the policy-holder is recover- 
able. In the same way the negligence of the insured or of his agents 
is deemed a casualty with respect to him. It is true that negligence 
increases the hazard, but the contingency has not been intentionally 
turned into a certainty by the insured. There is, therefore, a wide 
difference in degree between negligence on the one hand, and in- 
tentional destruction or misconduct on the other. Moreover, 
negligence is one of the normal human risks. If the negligence of 
the insured or his servant were a defense to the insurer, a great part 
of the value of the policy would vanish. These reasons have led 
the courts in insurance cases to look on negligence as an innocent 
accident, rather than as a breach of legal daity. As recovery for 
loss caused by the insured’s negligence can scarcely be said to fly in 
the face of the policy, it has been generally held that the insurer 
must expressly except such negligence in order to rely on it as a bar. 
In the absence of such a stipulation negligence on the part of the 
insured or his agents is no defense to the insurer.“ With respect 
to the policy-holder it is a casualty. 

It is, of course, fundamental that where the casualty defined in 
the policy is fire, the loss for which recovery may be had must be 
proximately caused by fire within the usual meaning of that word. 
Scientifically we know that what we call fire is simply a chemical 
reaction by which oxygen unites with some substance to form a 
chemical compound. Yet not every such reaction is fire. The 
rusting of iron, the rotting of wood, the tarnishing of the base 
metals, are all examples of this reaction. But they are not fire. 
Fire implies flame or ignition. Thus damage caused by the rend- 
ing effect of lightning,” without actual ignition, is not damage by 
fire. It has also been held that where property was charred by 
escaping steam, but without flame or glow, there was no loss within 





4 Vance, Insurance, 476; Ostrander, Insurance, 478; May, Insurance, § 408; 
Columbia Ins. Co. ». Lawrence, 10 Pet. (U. S.) 507; Waters v. Insurance Co., 11 Pet. 
(U. S.) 213; Catlin v. Springfield, etc. Ins. Co., 1 Sumner (U. S.) 434; Johnson v. Berk- 
shire, etc. Ins. Co., 4 Allen (Mass.) 388; Mickey v. Burlington Ins. Co., 35 Ia. 174; 
Phenix Ins. Co. v. Sullivan, 39 Kan. 449; Wertheimer Co. v. U. S., etc. Ins. Co., 
172 Mo. 135. In Karow». Continental Ins. Co., 57 Wis. 56, the insured, who burned 
his property while insane, was allowed to recover. 

% Kenniston », Merrimack Ins. Co., 14 N. H. 341; Babcock v. Montgomery, etc. 
Ins. Co., 6 Barb. (N. Y.) 637; Babcock ». Montgomery, etc. Ins. Co., 4 N. Y. 326; 
Vance, Insurance, 482; Ostrander, Insurance, § 189; May, Insurance, § 406; Wood, 
Insurance, § 238, 
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the meaning of the policy.“ In the same way heat!’ or smoke ¥ 
are not themselves fire, though damage by heat or smoke may be 
recovered if it be the proximate result of fire within the meaning of 
the policy. Even injury by “spontaneous combustion” is not a 
loss by fire unless the combustion be sufficient to produce visible 
flame or glow. Thus in Western, etc. Co. v. Northern Assurance 
Co.” certain wool became wet and was destroyed by spontaneous 
combustion. The heat was so great that the wool could not be 
handled with bare hands, but at no time was there visible glow or 
flame. The court held that such combustion was not fire within 
the meaning of the policy. Flame, glow, or ignition, then, is an 
essential element of the fire casualty. 

Yet there may be recovery under a fire policy even though the 
property injured was not even scorched, much less ignited. Gen- 
erally speaking a fire policy covers not only damage done by the 
flames, but all damage which is the proximate consequence of fire 
within the meaning of the policy.“ Thus in Lynn Gas, etc. Co. ». 
Meriden Fire Ins. Co.” a fire in the wire tower of the plaintiff 
caused a short circuit of the electric current, and this short circuit 
threw a sudden strain on a fly-wheel in another building and caused 


the fly-wheel to burst and do much damage. The property so 
injured was not even warmed by the fire, which was quickly put 
out. Held, that the whole damage is the proximate consequence 
of fire and so recoverable. In Ermentrout v. Girard, etc. Co.¥ a 
fire in the building of X caused the wall of that building to fall and 
injure the building of the plaintiff. Held, that this was a loss by 
fire. In the same way damage caused by water used to extinguish 





16 Gibbons v. German, etc. Inst., 30 Ill. App. 263. 

17 Austin v. Drewe, 4 Camp. 360; American Towing Co. ». German, etc. Co., 74 
Md. 25; Gibbons v. German, etc. Inst., 30 Ill. App. 263. 

18 Cannon v. Phoenix Ins. Co., tro Ga. 563; Fitzgerald ». German American Ins. 
Co., 62 N. Y. Supp. 824, 30 N. Y. Misc. 72; Samuels v. Continental Ins. Co., 2 Pa. 
Dist. Ct. 397; Austin ». Drewe, 4 Camp. 360. 

19 Way v. Abington Ins. Co., 166 Mass. 67; Collins ». Delaware Ins. Co., 9 Pa. 
Super. Ct. 576. 

20 139 Fed. 637. In 199 U.S. 608 a writ of certiorari was denied. Cf. Singleton 
v. Phenix Ins. Co., 138 N. Y. 298; Sun Ins. Office ». Western, etc. Co., 72 
Kan. 41. 

*1 Vance, Insurance, 476; Joyce, Insurance, § 2779; Wood, Insurance, §§ 105, 
106. . 

#2 158 Mass. 570. 

% 63 Minn. 305. 
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fire,* by removal to avoid fire, by theft during a fire,” or even by 
destruction by the municipal authorities to prevent the spread of 
fire,”’ are all reckoned as damage by fire. Curiously enough, how- 
ever, recovery has been denied for damage done by the concussion 
of a distant explosion of powder,?’ even though an explosion of 
powder *® or inflammable vapor *° is itself fire within the meaning 
of the policy. Such a loss seems quite as proximate a result of fire 
as the bursting of the fly-wheel in the Lynn case, supra. Certainly 
these explosion cases are not sufficient to shake the general rule 
that if the injury to the goods is due to fire as a proximate cause, 
the loss is recoverable under a fire policy, even though the goods 
themselves were never ignited. It must be noted, however, that 
in all these cases, the Lynn case and the explosion cases alike, a 
fire accidental with respect to the insured was one link in the chain 
of causation which led up to the injury. The question at issue 
was whether this link was sufficiently connected with the injury 
to be the proximate cause of it. It is manifest that such cases 
do not touch the question as to what is fire within the meaning 
of an insurance policy. 

Fire, then, as used in an insurance policy, implies accidental 
combustion accompanied by visible flame or glow. Each ingredient 
is essential. Flame or glow, as an element of combustion, is essential 
because flame or glow is the earmark of the phenomenon known in 
common speech as fire. But the word “fire” is also modified by 
the circumstances under which it is used in the policy. The con- 
tingent nature of the contract is a controlling circumstance in its 
construction. This circumstance cuts down the general word 
“fire” to “fire which is accidental with respect to the insured.” 





% Wood, Insurance, § 105; 19 Cyc. 828, note 46. 

% Balestracci v. Firemen’s Ins. Co., 34 La. Ann. 844; Independent Ins. Co. 2. 
Agnew, 34 Pa. St. 96. But see Hillier ». Alleghany, etc. Ins. Co., 3 Barr (Pa.) 470. 
2% Wood, Insurance, § 106; Joyce, Insurance, § 2821; 19 Cyc. 828, notes 47, 48. 

27 See ante, note 13. 

28 Everett v. London, etc. Co., 19 C. B. N. Ss. 126; Caballero v. Home, etc. Ins. Co., 
15 La. Ann. 217. 

* Scripture v. Lowell, etc. Ins. Co., ro Cush. (Mass.) 356; Hobbs ». Northern 
Assur. Co., 12 Can. Sup. 631. 

80 Renshaw v. Fireman’s Ins. Co., 33 Mo. App. 394; Renshaw ». Missouri, etc. Ins. 
Co., 103 Mo. 599. On the other hand, damage by the explosion of a steam boiler 
is not a loss by fire, since burning or combustion is not the central principle of such 
an explosion. Millaudon v. New Orleans Ins. Co., 4 La. Ann. 15. 
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The nature of the contract renders this accidental ingredient essen- 
tial. Unless, therefore, the accidental quality and the glow or 
flame quality coexist in the proximate cause of the injury, there 
can be no recovery under a fire policy. 

In the light of these principles, the questions at the beginning of 
this article take on a new aspect. The flame or glow element is 
undoubtedly present. It is conceded that such flame or glow is 
the proximate cause of damage to the insured. But is the damage 
caused by a fire which is accidental with respect to the insured? 
On this point we must examine the authorities. 

The leading case is Austin v. Drew,*! in which the facts were as 
follows: The premises insured were a sugar manufactory of seven 
or eight stories. On the ground floor were pans for boiling sugar 
and a stove to heat them. From the stove a chimney went to the 
top of the building; and in the chimney was a register which had 
to be opened when there was fire in the stove. One morning a 
servant forgot to open the register and in consequence smoke, 
sparks, and heat were forred into the room where the sugars were 
drying. One or two men were suffocated in attempting to open 
the register, but it was finally opened. Had it remained shut much 
longer the premises would have been burnt down; but in point of 
fact there never was more fire than was necessary to carry on the 
manufacture, and the flame never got beyond the flue. The sugars, 
however, were much damaged by the smoke and still more by the 
heat. The loss amounted to several thousand pounds. On these 
facts Chief Justice Gibbs thus instructed the jury: 


| “T am of opinion that this action is not maintainable. There was 


no more fire than always exists when the manufacture is going on. Noth- 
ing was consumed by fire. The plaintiffs’ loss arose from negligent 
management of their machinery. The sugars were chiefly damaged by 
heat; and what produced that heat? Not any fire against which the 
company insures, but the fire for heating the pans, which continued all 
the time to burn without any excess. ... If there is a fire it is no 
answer that it was occasioned by the negligence or misconduct of 
servants ; but in this case there was no fire except in the stove and 
the flue, as there ought to have been, and the loss was occasioned by 
the confinement of heat. Had the fire been brought out of the flue, and 
anything had been burnt, the company would have been liable. But 





31 4 Camp. 360; Holt N. P. 126; affirmed, 6 Taunt. 436, 2 Marshall, 130. 
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can this be said where the fire was never at all excessive, and was always 
confined within its proper limits? This is not a fire within the mean- 
ing of the policy nor a loss for which the company undertakes. They 
might as well be sued for the damage done to drawing-room furniture by 
a smoky chimney.” 


In Cannon »v. Phoenix Insurance Co.” the action was brought 
on a policy against “‘all direct loss or damage by fire.” The proof 
of loss alleged that a certain stove-pipe in the plaintiff’s building 
became disconnected, and that when a fire was built in the stove 
beneath, smoke and soot escaped into the second story of the 
building and did the damage complained of, which amounted to 
some three thousand dollars. The proof of loss also alleged that 
the stove-pipe and ceiling became very hot and that part of the 
damage was caused by water poured on to cool the ceiling. The 
defendant objected to the admission in evidence of the proof of 
loss, because the proof nowhere alleged that there was any fire ex- 
cept in the stove where it was intended to be. The trial judge 
excluded the evidence and there was a nonsuit. In affirming the 
ruling of the trial judge, Lewis, J., adopts and quotes the following 
principle, laid down in 1 Wood, Fire Insurance, § 103: 


“Where fire is employed as an agent, either for the ordinary purposes 
of heating the building, for the purposes of manufacture, or as an in- 
strument of art, the insurer is not liable for the consequences thereof, 
so long as the fire itself is confined within the limits of the agencies employed, 
as, from the effects of smoke or heat evolved thereby, or escaping there- 
from, from any cause, whether intentional or accidental. In order to 
bring such consequences within the risk there must be actual ignition 
outside of the agencies employed, not purposely caused by the assured, 
and these, as a consequence of such ignition, dehors the agencies.” 


In American Towing Co. v. German Fire Insurance Co.* a steam- 
tug, her boiler and machinery, were insured against “all loss or 





® r10 Ga. 562. Cf. Mickey »v. Burlington Ins. Co., 35 Ia. 174, where a fire kindled 
under similar circumstances set fire to the building, and the plaintiff recovered. 

% 74 Md. 25. Compare with this Hazard v. New England, etc. Ins. Co., 7 Pet. 
(U. S.) 557; s.c. below, 1 Sumner (U.S.) 218; Martin v. Salem, etc. Ins. Co., 2 Mass. 
420; and Rohl ». Parr, 1 Esp. 445, in which it was held that injury done by worms 
was not a “ peril of the sea” within the meaning of a marine policy, but simply 
wear and tear for which there could be no recovery. And in Magnus v. Buttemer, 
11 C. B. 876, recovery was denied where a vessel was intentionally allowed to take 
ground while unloading, though the policy covered “ standing,” because such an in- 
jury was mere wear and tear. 
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damage to the same by fire.” A fire occurred on board and did 
some damage to the hull. The boiler was also injured, but there 
was conflict in the evidence as to whether the damage to the boiler 
was caused by the exterior fire or by the fire in the furnaces beneath 
the boiler. The insurance company conceded its liability for the 
damage by the fire outside the boiler, and settled therefor. The 
trial judge instructed the jury in substance that if the damage to 
the boiler was caused by the fire in the furnaces, and not by fire 
outside the furnaces, the plaintiff could not recover under the 
policy. The plaintiff excepted to this instruction. In holding that 
the instruction was correct, Chief Justice Alvey said: 


“The subject of the policy is a steam-tug, her boiler, and other ma- 
chinery. Of necessity, fire was to be maintained in the furnace, and in 
contact with the boiler, as a means to generate the motive power by 
which the vessel could be propelled. . . . The fire while in the furnace 
was in its proper place and where it was intended to be, and it was 
placed there to act upon the boiler, which in course of time would be 
burnt out or warped, as the grate of the furnace would be, by the con- 
tinued action of fire thereon. And if such results of the action of fire 
upon these materials while in ordinary use are not within the risk, it 
would be difficult to say upon what degree of heat or under what con- 
ditions the liability under the policy would attach for injury caused by 
the action of the fire while confined to the furnace and producing no 
external ignition. If a person has his house insured against all loss or 
damage by fire, and he should make a fire in his grate or fireplace of 
such intense heat as to crack his chimney or warp or crack his mantel- 
pieces, it could hardly be contended that he could hold the insurance 
company liable for such damage, though the damage was unintention- 
ally allowed to be produced by the action of the fire. In such case the 
fire would not have extended beyond the proper limits within which it 
was intended to burn; but the heat emitted therefrom would have pro- 
duced effects not intended by the insured.” 


In Gibbons ». German Insurance and Savings Institution * the 
plaintiff sought to recover, under an ordinary fire insurance policy, 
for injury and charring caused by steam which escaped from the 
apparatus by which the rooms were heated. In affirming a judg- 
ment for the defendant, Gary, J., after citing Austin v. Drew, 
said: 





4 30 Ill. App. 263. 
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“The damage there, was the consequence of negligently omitting to 
open a proper outlet for the escape of the heat; here, by the accidental 
opening of an improper one. In each case there was excessive heat, 
but no fire where it ought not to have been. Fire and heat are not one, 
but cause and effect; and damage by heat is not insured against in terms 
and is covered by the policy only when the misplaced fire causes it. If 
the fire were a moral agent no blame could be imputed to it. It was 
doing its duty and no more. The damage was caused by another agent 
who, undertaking to transmit the beneficial influence of the fire, broke 
down in the task.” 


In Fitzgerald v. German-American Ins. Co.® the plaintiff brought 
action upon a policy against “loss or damage by fire,”’ to recover 
for injury done by a smoking lamp. There was no fire outside of 
the lamp itself. In reversing a judgment for the plaintiff, Dun- 
more, J., said: 


“The rule seems to be that where the insured employs fire for econo- 
mic or scientific purposes, and the fire is confined to the agencies so 
employed, and damage ensues, without any actual ignition to the prop- 
erty insured, the insurance company is not liable.” 


In Samuels v. Continental Ins. Co.** recovery was denied (though 
without opinion) for smoke damage caused by a flaring lamp, 
though the flame rose two or three feet above the chimney, but 
ignited nothing outside the lamp. 

In Collins v. Delaware Ins. Co.*” the plaintiff brought action on 
a fire policy for damage done bya fire in an oil stove. The evi- 
dence was conflicting as to whether the fire in the oil stove was 
confined to the wick, or spread to the oil reservoir. The trial judge 
in substance charged the jury that if the damage was due to smoke 
or heat caused by a fire in its proper place in the stove there could 
be no recovery, but that if the damage was caused by a fire out 
of its proper place they should find for the plaintiff. The jury 
found for the plaintiff and the defendant alleged exceptions. In 
overruling these exceptions Rice, P. J., quoted from Way v. Ab- 
ington, etc. Ins. Co.,°8 and said: 


“Tf a stove should be cracked and spoiled by a fire kindled in it to 
warm the house, or if a fire in a fireplace should crack the mantel, or 





% 62 N. Y. Supp. 824; 30 N. Y. Misc. 72. % 2 Pa. Dist. Ct. 397. 
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scorch valuable furniture left too near it, or injure property by its smoke, 
which the chimney failed to carry off, or if a lamp should throw off soot 
or smoke in such quantities as to cause damage to property, in every 
such case, it may be conceded, if the fire burned nothing but that which 
was intended to be burned for a useful purpose in connection with the 
occupation of the house, and if it did not pass beyond the limits assigned 
to it, the insurance company would not be liable. . . . Again, as was 
said in Way v. Abington Mut. Fire Ins. Co.,°* a distinction should be 
made between a fire intentionally lighted and maintained for a useful 
purpose in connection with the occupation of a building, and a fire which 
starts from such a fire without human agency in a place where fires are 
never lighted nor maintained.” . . . 


In Millaudon v. New Orleans Ins. Co.*® the court affirmed a 
judgment which denied recovery under an ordinary fire policy for 
damage caused by an exploding steam boiler, where there was no 
fire except under the boiler. 

In O’Connor v. Queen Insurance Co.” the plaintiff brought action 
on a standard policy which insured “against all direct loss or 
damage by fire.”” The evidence, as to which there was little if any 
dispute, was that the plaintiff’s servant built a fire in the furnace 
with paper and cannel coal, not used or intended to be used for 


such purpose, which fire within a few minutes developed to such 
a degree of fury as to fill the house with great volumes of smoke, 
soot, and excessive and intense heat, whereby the property was 
damaged to the extent of some five hundred dollars. The trial 
judge ruled for the plaintiff. This ruling was affirmed by a divided 
court, Marshall, J., dissenting. At p. 394 Kerwin, J., thus distin- 
guishes Austin v. Drew: 


“The foregoing cases,’ we think, fully show that Austin v. Drew, 
4 Camp. 360, is not authority against plaintiff here. There the fire was 
under control, not excessive, and suitable and proper for the purpose 
intended. It was, in the language of the books, a ‘friendly’ and not a 
‘hostile’ fire. In the case before us the fire was extraordinary and un- 
usual, unsuitable for the purpose intended and in a measure uncontroll- 
able, beside being inherently dangerous because of the unsuitable material 





38 166 Mass. 67. 39 4 La. Ann. 15. 4 140 Wis. 388. 

41 These cases were cases like Lynn Gas Co. »v. Meriden, etc. Ins. Co., supra, 
where a fire out of its proper place was the proximate cause of the damage, though the 
property injured was not itself ignited. For a fuller statement of the distinction 
between those cases and the O’Connor case, see the dissenting opinion of Marshall, J. 


9 
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used. Such a fire was, we think, a ‘hostile’ fire and wiuun the con- 
templation of the policy.” 


In Way v. Abington Mut. Fire Ins. Co.” the plaintiff brought 
action on a Massachusetts standard fire policy to recover for 





2 166 Mass. 67; Collins v. Delaware Ins. Co., 9 Pa. Super. Ct. 576; Mickey » 
Burlington Ins. Co., 35 (Ia.) 174, acc. 

In Massachusetts two unreported cases in the Superior Court, which were not 
carried up to the Supreme Court, supplement and are in accord with the dictum in 
Way »v. Abington, etc. Ins. Co., supra. See also dictum in Scripture ». Lowell, etc. 
Ins. Co., 10 Cush. (Mass.) 356, 360. 

In Breen v. tna Ins. Co., Suffolk, 1895, No. 6102, the plaintiff declared in the usual 
manner on a fire policy, and the defendant answered the general denial. The bill 
of exceptions showed in substance that the defendant insured certain premises of the 
plaintiff against fire; that said premises were warmed by an ordinary stove; that 
before leaving the premises on a certain winter’s night the plaintiff kindled a fire in 
said stove and set thereon a peanut roaster full of peanuts to warm over night; that 
by reason of the arrangement of the dampers of the stove the fire became unusually 
hot; that the unusual heat developed by the fire was sufficient to crack a wooden 
post near the stove; that the heat developed by said unusual fire caused the peanuts 
to give off a thick brown oily smoke which injured the goods and premises of the plain- 
tiff to the extent of two or three hundred dollars; and that the peanuts themselves 
were eventually charred and consumed. At the close of the evidence the trial judge 
(Mason, C. J.) ruled that the plaintiff could not recover and directed a verdict for the 
defendant. 

In Clark ». Fireman’s Fund Ins. Co., Worcester, t910, No. 8143, the plaintiff de- 
clared on a policy insuring his Stanley steam automobile against “loss or damage by 
fire arising from any cause whatsoever.” The answer was a general denial. The case 
was tried without jury before Sanderson, J., who found as follows: , 

“The court finds that the plaintiff owned an automobile run by steam and insured 
by the defendant; that on September 17, 1909, he was operating this automobile on 
the highway when the water in the boiler became exhausted. The plaintiff filled the 
tank of the automobile with water and, supposing that it ran in the usual way into 
the boiler, started the automobile and ran it for some distance when he discovered 
that no water had gone into the boiler. When this was discovered the boiler was 
white with heat, the ends of the tubes had become fused and were emitting sparks, 
and flame was coming out causing damage to the paint, the mud guard, and the sill. 
The sparks emitted from the ends of the tubes indicated a burning in the sense that 
there was then an actual uniting of the metal with the oxygen of the air. The amount 
of damage to the boiler was $214.75, caused entirely by the action of the usual flame 
in the automobile confined in the place where it was intended to be, upon an empty 
boiler. The absence of water in the boiler was the proximate cause of the damage 
to the boiler. The court rules that the plaintiff cannot recover for this damage to the 
boiler. . 

“The damage to the paint, the sill, and the mud guard resulted from fire outside 
of the place where the fire was intended to be, for which the plaintiff is entitled to 
recover. 

“The amount of this damage is thirty-five dollars, with interest from the date of 
the writ.” 
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damage done by smoke thrown off by a fire in the plaintiff’s chimney, 
which fire was caused by a fire lighted in the stove below.. There 
was no fire except in the stove and in the chimney. The trial judge 
ruled that the plaintiff could recover. In overruling the defend- 
ant’s exceptions, Knowlton, J., after stating at some length the 
argument that there could be no recovery because there was no 
fire except where fire was intended to be, said: 


“We are not disposed to question the soundness of the general prin- 
ciple on which this contention is founded, and we find it by no means 
easy to determine whether the principle should be extended far enough 
to cover an occasional fire in a chimney incidental to the ordinary use of 
a stove, or whether such a fire should be held to be one for whose unex- 
pected and injurious consequences an insurance company should be liable. 
We are inclined to the opinion that a distinction should be made between 
a fire intentionally lighted and maintained for a useful purpose in con- 
nection with the occupation of a building and a fire which starts with- 
out human agency in a place where fires are never lighted nor maintained, 
although such ignition may naturally be expected to occur occasionally 
as an incident to the maintenance of necessary fires, and although the 
place where it occurs is constructed with a view to prevent damage 
from such ignition. A fire in a chimney should be considered rather a 
hostile fire than a friendly fire, and as such, if it causes damage, it is 
within the provisions of ordinary contracts of fire insurance.” _ 


In Brown v. Kings County Fire Ins. Co.* it was held that the 
insured could recover where he placed a certain rather inflammable 
ointment on the stove to heat and the ointment ignited and caused 
the fire complained of. 

Another group of cases also bears on the question. Fire policies 
frequently except explosion of any kind from the peril insured 
against. Thus the standard fire policy excepts all loss by explosion 
unless fire ensues, and then imposes liability only for the loss by 
fire. Explosion, however, may be due to the ignition and rapid 
combustion of explosive vapor. Sometimes the igniting cause is a 
gas flame, lighted match, or lighted lamp. Counsel have frequently 
urged that the gas flame, lamp, or the like is itself fire, that such 
fire is the proximate cause of the explosion, and that the damage 
done by the explosion is the proximate result of this precedent fire 
and so recoverable as a loss by fire irrespective of the explosion ex- 





® 31 How. Pr. (N. Y.) 508. 
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ception. This contention has almost invariably failed. It has 
frequently been held in such a case, that a lighted match, a lighted 
lamp,® a lighted gas jet, or even a furnace fire *’ is not a fire within 
the meaning of the policy. On the other hand, if an accidental and 
destructive fire precede the explosion, and the explosion is caused 
by such fire, the explosion is simply an incident of such destructive 
fire and the whole loss may be recovered as a fire loss.** If, then, 
the fire policy except damage by explosion, and an explosion occur, 
the question whether the explosion damage may be recovered as 
a loss by fire turns on the nature of the fire which preceded and 
caused the explosion. If the precedent fire be intentionally kindled 
by the insured for a useful purpose in a place provided therefor, 
it is not fire for which there can be recovery even though it cause 
the explosion. If, however, the precedent fire be an accidental 
fire with respect to the insured, then the damage by explosion is 
treated as a fire loss, in spite of the explosion exception in the policy. 
It is evident, therefore, that these explosion cases illustrate very 
neatly the distinction between accidental and non-accidental fires. 
Another question which was suggested by the original case of 
Austin v. Drew still remains to be considered. In that case the 
court pointed out that the fire was confined to the place intended 
for it and that it was not excessive. Which factor controls the 
decision? The direct decisions on this point are singularly few. 
The explosion cases just discussed do not raise the point on the 
facts. In each the gas flame, lamp flame, or match flame which 
caused the explosion seems to have been of the usual size, though 
this factor seems not to have been noted or relied on. The fire 
seems not to have been excessive in Cannon v. Phoenix Insurance Co., 
American Towing Co. v. German Fire Insurance Co., and Gibbons 
vy. German Insurance and Savings Institution, but in none of these 





“ Heuer v. Northwestern, etc. Ins. Co., 144 Ill. 393; Mitchell v. Potomac Ins. 
Co., 183 U. S. 42; Vorse ». Jersey Plate Glass Ins. Co., 119 Ia. 555. 

4 German-American Ins. Co. ». Hyman, 42 Colo. 156; Briggs v. North American, 
etc. Ins. Co., 53 N. Y. 446. 

Home Lodge Assur. ». Queen Ins. Co., 21 S. Dak. 165; United Life, etc. Ins. 
Co. v. Foote, 22 Oh. St. 340. 

47 St. John », American, etc. Ins. Co., 11 N. Y. 516. 

48 Washburn v. Farmers’ Ins. Co., 2 Fed. 304; Washburn v. Miami, etc. Ins. Co., 
2 Fed. 633; Washburn ». Artisans’ Ins. Co., Fed. Cas. No. 17,212; Washburn 2. 
Western Ins. Co., Fed. Cas. No. 17,216; Stephens ». Fire Assoc., 139 Mo. App. 369; 
Vance, Insurance, 480, and see ante, notes 44-47. 
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cases is the non-liability of the insurer placed on that ground. In 
each case the court relies entirely on the fact that there was no 
fire except where fire was intended to be. In Samuels v. Continental 
Ins. Co. the flame streamed two or three feet above the lamp 
chimney, and the court, without opinion, denied recovery. In 
Fitzgerald v. German-American Ins. Co., the other smoking lamp 
case, it may be inferred that the flame was unusually high, but 
the court nowhere mentions it. 

In Way v. Abington Mut. Fire Ins. Co., Collins v. Delaware Ins. 
Co., and Brown v. Kings County Ins. Co. the original intentional 
fire caused a second accidental fire. In the Way case and the Collins 
case the liability of the plaintiff is placed expressly on the existence 
of fire where fire was not intended to be, while in the Brown case 
the point seems to be assumed. In O’Connor v. Queen Ins. Co., 
however, the court permitted recovery because of the excessive and 
unusual nature of the fire, even though the fire was apparently 
confined within the place where fire was intended to be; but this 
position is vigorously assailed in the dissenting opinion of Marshall, 
J. In this respect the reasoning of practically all the other cases, 
the text-writers,*® and dicta in Way v. Abington Mut. Fire Ins. Co. 
and American Towing Co. v. German Fire Ins. Co., seem to sup- 
port Justice Marshall. The actual decisions in Samuels v. Continen- 
tal Ins. Co. and in Fitzgerald ». German-American Ins. Co. also look 
the same way. Until O’Connor v. Queen Ins. Co. the locus and 
origin of the fire were treated by courts and text-writers alike as 
the ground of decision. 

The view which makes the locus and origin of the fire the test of 
its accidental or non-accidental quality with respect to the insured 
seems more in accord with principle and with authority. The 
occurrence of fire damage without more cannot be the test. One 
who intentionally burns the property on which he procured insur- 
ance does not recover because the property is ruined. Even though 
live steam escape from a radiator and do injury, the nature of the 
furnace fire remains unchanged. The fire in the stove canrot 
acquire an accidental origin because it scorches a valuable chair. 
The fire in the fireplace does not become a casualty with respect 





49 Vance, Insurance, 477; Ostrander, Fire Insurance, § 188; Wood, Insurance, 
§ 103; May, Insurance, § 402; Joyce, Insurance, § 2779, 2796; Richards, Insurance 
Law, 3 ed., 284; Clement, Fire Insurance, 86 and 87. 
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to the insured because smoke escapes from the chimney and soils 
his pictures. The consequences which flow from a fire intentionally 
kindled by the insured can no more reach back and change the 
nature of that fire than a conclusion can alter the premiss on which 
it is based. 

The size of the fire affords no satisfactory test of its character 
with respect to the insured. The fact that the lamp was inten- 
tionally lighted by the insured still remains, even though the lamp 
flame stream two feet above the chimney and cast off smoke. Even 
though the fire in the furnace burn with great fury and fill the 
house with unintended smoke and heat, there is no fire except 
that which was intentionally kindled by the servant. Of course, 
a fire intentionally lighted in a place provided for it may start 
another fire accidentally outside such place. But such a case 
must be sharply distinguished from the case where the intentional 
fire gives out an unusual or unintended amount of heat or smoke. 
In the former case there are two fires, one intentional and one ac- 
cidental; in the latter case merely accidental consequences of a fire 
intentionally kindled by the insured. It is manifest that such con- 
sequences cannot reach back and alter the character of the fire 
which caused them. That character was fixed before the unusual 
heat or smoke was developed. It follows that it is not material 
whether the fire which caused the injury was excessive or not ex- 
cessive. The locus and origin of-the fire, not its size, is the logical 
and proper test of its accidental character. 

One other point remains to be considered. Suppose that the 
injury is caused in part by the accidental fire outside the place 
intended, and partly by the intentional fire within such place, what 
is the measure of damages? On this point the writer has found no 
direct reported decision.*® But on principle the question seems cov- 
ered by the cases already discussed. A non-accidental fire is not 
fire within the meaning of the policy. Even though such fire cause 
damage it is not recoverable. The result should be the same 
where the damage is caused in part by an accidental and in part a 
non-accidental fire. It seems to follow, therefore, that only damage 
due to the fire outside the place intended should be recovered.*! 





50 But see Clark v. Fireman’s Fund Ins. Co., reported by the author, supra, 
note 42. 
51 See Beakes v. Phoenix, etc. Co., 143 N. Y. 402; Warmcastle v. Scottish, etc. Ins. 
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In summary, then, we have the following propositions: 

1. Fire, within the meaning of an ordinary insurance policy, 
means combustion which is accidental with respect to the insured, 
accompanied by visible flame or glow. 

2. If the insured, or one for whom he is legally responsible, 
kindles a fire with intent to injure the premises insured, such fire 
is not fire within the meaning of the policy for want of the accidental 
quality. | 

3. If the insured, or one for whom he is legally responsible, 
kindles a fire for some useful purpose and without intent to do 
injury, in a place intended and provided for said fire, such fire 
while confined within such place is not fire within the meaning of 
the policy, and any damage done thereby by smoke or heat is not 
recoverable. 

4. The reasoning of the cases and of the text-writers indicates 
that the same rule would be applied even though such fire so kindled 
in the place intended therefor were excessive or of unusual size, 
but the rule in Wisconsin is the other way. 

5. If the fire intentionally kindled in a place provided therefor, 
accidentally causes combustion accompanied by flame or glow out- 
side the limits of the place where the original intentional fire was 
kindled, the second, or accidental, fire is fire within the meaning 
of the policy, and any damage done by such accidental fire is 
recoverable. 

6. It seems to follow that where damage is caused in part by an 
intentional fire and in part by an accidental fire, only such damage 
as was caused by the accidental fire may be recovered. 

In a word, fire, as used in an ordinary fire policy, means fire 
which is accidental with respect to the insured. Moreover, the 
accidental quality must attach to the fire itself. An intentional 
fire plus accidental damage do not constitute accidental fire. In 
such a case the accidental quality attaches to the loss alone and is 
no part of the flame which caused the loss. But it is the cause of 
the loss, not the occurrence of loss, which determines whether 





Co., 201 Pa. St. 302; German Am. Ins. Co. ». Hyman, 42 Colo. 156. In each of 
these cases the evidence tended to show that part of the damage was due to a cause 
included in the policy and that part was due to a cause excepted from the policy. 
The court in each instance held that the burden was on the plaintiff to show how 
much of the damage was due to the cause included in the policy and that failure to 
confine the plaintiff to that measure of damage was reversible error. 
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there may be recovery. A fire kindled by the insured in a place 
provided therefor is an intentional fire. It cannot acquire the 
necessary accidental quality because smoke or heat evolved thereby 
does damage. The lack of this essential accidental quality in the 
fire itself is fatal to recovery. 


Edwin H. Abbot, Jr. 


CAMBRIDGE, Mass. 





HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students. 











SUBSCRIPTION PRICE, $2.50 PER ANNUM 35 CENTS PER NUMBER. 








Editorial Board. 


SAYRE MACcneIL, President, MERRILL GRISWOLD, Treasurer, 
WHEATON AUGUR, James: B. GRANT, JR., 
LAWRENCE G. BENNETT, CHARLES F. HosForpD, JR., 
CLAUDE R. BRANCH, Cuartes E. HucGuHEs, Jr., 
Joun G. BUCHANAN, REUBEN B. Hutcucrart, Jr., 
_Extiotrt E. CHEATHAM, James L. KAUFFMAN, 
Witiram M. Evarts, Rosert K. LANDIs, 
Wurm V. B. FINDLEY, ALFRED L. Loomis, 
CHAUNCEY B. GARVER, Grorce W. C. McCarter, 
THuRLOw M. Gorpon, Joun R. McLANE, 
CHartes V. GRAHAM, SAMUEL G. ORDWAY, 

J. RoBERT SzoLp. 





THE Law ScHooL. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


1899-1900 I900-OI I90I-O2 1902-03 1903-04 1904-05 


Res. Grad. ‘ I I a 4 I 
Third year... . 134 144 149 167 180 182 
Second year. . 193 202 190 196 201 232 
First year. . . 232 241 229 228 293 2 3 
Specials . . . 51 58 59 49 60 5 
610 646 623 640 738 758 


1905-06 1906-07 1907-08 1908-09 I909-IO0 IQIO-II 
Res. Grad. , I -— 2 —_ _ _ 
Fourth year. .  — aa — _ _ 2 
Third year . . 192 190 171 169 187 178 
Second year. . 216 199 198 207 19! 238 
First year. . . 243 243 280 244 311 296 
Unclassifed. . — — —_ -- 82 
Specials . . . 64 62 63 64 70 3 

716 694 714 684 759 799 


The following tables show the sources from which the twelve successive 
classes have been drawn, both as to previous college training and as to 
geographical districts : — 





HARVARD GRADUATES, 

From New England outside Outside of New 
Class of Massachusetts. of Massachusetts. England. 
1902 59 28 
1903 43 28 
1904 47 17 
190 20 
so08 32 
1907 4° 
1908 27 
1909 29 
1910 33 
IQ! 18 
1912 


28 
1913 33 
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GRADUATES OF OTHER COLLEGES. 
From New England outside Outside of New 
Massachusetts. of Massachusetts. England. 


22 


128 
128 
167 
154 
148 
152 
153 
159 
221 


196 
Ho.tpinG No DEGREE. 
New England Outside 


From Mas- outside of of New Total of 
Class of sachusetts. Massachusetts. England. Class. 


1902 18 4 9 232 
1903 21 I 12 241 
1904 22 10 229 
1go% 12 18 228 
190 2 9 293 
1907 8 138 285 
1908 14 9 243 
1909 II 12 243 
1910 15 18 280 


1QII 12 14 244 
1912 7 7 311 
1913 5 13 296 

As the eighteen Harvard seniors in the first year class have in each in- 
stance completed the work required for the A.B. degree, all members of 
the class are virtually college graduates. The same is true of practically 
the entire School. Of the eighty-two unclassified students, thirty-seven 
have entered this year, and of these twenty-nine are graduates of a college 
or university, and eight are graduates of law schools. 

One hundred and thirty-eight colleges and universities have represent- 
atives now in the School as compared with one hundred and twenty- 
four last year and one hundred and twenty the previous year. In the 
first-year class eighty-three colleges and universities, as compared with 
eighty last year, are represented as follows: Harvard, 101; Princeton, 23; 
Yale, 22; Brown, Dartmouth, 12; Bowdoin, University of Iowa, 7; Am- 
herst, Kansas University, 5; Missouri, Williams, 4; California, DePauw, 
Holy Cross, Illinois, Marietta, 3; Arkansas, Cincinnati, Cornell Uni- 
versity, Knox, Maine, Miami, Michigan, Minnesota, Oberlin, Oregon, 
Oxford, Virginia, Wabash, Wisconsin, 2; Baker, Bates, Beloit, Buck- 
nell, Carleton, Catholic University, Central University, Chicago, Clark 
College, Coe, Colgate, Colorado, Columbia, Cornell College, Denison, 
Fairmount, George Washington, Greenville, Hamilton, Indiana, Iowa 
College, Kenyon, Kingfisher, Lafayette, Lake Forest, Macalester, Mt. St. 
Mary’s, University of Nebraska, Nebraska Wesleyan, New Brunswick, 
Notre Dame, Ohio State, Ohio Northern, Pennsylvania, Randolph- 
Macon, Richmond, Rochester, University of the South, South Dakota, 
Southern California, Texas, Toronto, Tufts, Tulane, U. S. Naval Acad- 
emy, Utah Agricultural College, Valparaiso, Washington State College, 
Washington University, Washington and Jefferson, Wesleyan (Conn.), 
Wittenberg, Wooster, 1. 
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Tue CAsE OF SPRECKELS SuGAR REFINING Co. v. McCrain. — 
In an article by Mr. Francis W. Bird in the last number of this Review, 
the case of Spreckels Sugar Refining Co. v. McClain, in which the excise 
tax on the business of refining sugar was sustained, was stated with 
reference to its bearing on the Corporation Tax Cases.! At the request 
of subscribers, the Review publishes the following statement concern- 
ing the decision of the Spreckels case. 

An examination of the decisions with reference to the question of 
income from wharves and investments shows that the Circuit Court 
held both income from wharves and income from investments tax- 
able.2 In the Circuit Court of Appeals, Dallas and Acheson, J. J., 
confirmed this ruling. Gray, J., agreed as to the income from wharves 
but dissented as to the income from investments.’ In the Supreme 
Court this dissent was confirmed and the decision of the Circuit Court 
of Appeals was reversed, the final decision being that as the wharves 
were part of the business plant the receipts from wharves were re- 
ceipts from the business and so taxable; but that income from invest- 
ments and bank deposits not part of the business of sugar refining, 
was not within the statute taxing that business. These questions were 
treated as questions of statutory construction.‘ 





ELIGIBILITY OF WOMEN FOR PUBLIC OFFICE. — Is a woman eligible 
for public office? In many states this question is answered by express 
provisions in the constitution, some restricting the privilege to males! 
and a few forbidding sex to be a ground for discrimination as to certain 
offices.2 And unless the constitution is interpreted as imposing a restric- 


tion,’ the legislature has power to make women eligible.t But the cases 
which are not cared for by such provisions are in hopeless conflict. Up 
to very recent times, woman’s desire to hold office seems to have been 
slight. A few interesting instances of female officials can be found in the 
history of medieval England,® but the disputes which came into court 
usually involved only some such point as the right to a hereditary 
office; ® and so the question of the eligibility of women to elective posi- 
tions was not thoroughly considered. That women are not eligible for 
judicial offices is law more from absence of any precedent than from 
actual decisions;’ ¢and practically nowhere has a woman’s right to 





1 24 Harv. L. REV. 37. 2 109 Fed. 76, 79. 

3 113 Fed. 244, 247. 4 192 U. S. 397, 413-417. 

1 See Oh. Const. (1851) Art. V, sec. 1, Art. XV, sec. 4; Ore. Const. Art. IT, sec. 2; 
Art. VI, sec. 8. 

2 See Minn. Const. Art. 7, sec. 8. 

3 See State v. Adams, 58 Oh. St. 612; Opinion of the Justices, 165 Mass. 599. 

4 Application of Miss Goodell, 48 Wis. 693; Opinions of the Justices, 62 Me. 596. 

5 For a collection of these, see Robinson’s Case, 131 Mass. 376, and 38 L. R. A. 208, 
note. 

6 See, for instance, Ex parte Burrell, 2 Bro. P. C. 146. 

7 See State v. Davidson, 92 Tenn. 531; Robinson’s Case, supra; In re Bradwell, 
55 Ill. 535. It has been decided that a woman cannot be a justice of the peace, Opinion 
of the Justices, 107 Mass. 604; or a prosecuting attorney, Atty.-Gen. v. Abbott, 121 
Mich. 540; but she may be an arbitrator, Evans v. Ives, 15 Phila. 635; or a commis- 
sioner to take evidence, The Norway, Fed. Cas. No. 10,358. Statutes now almost 
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membership in a legislative body been upheld. The question of ad- 
ministrative positions, however, has been more frequently litigated, and 
is more complex. 

A distinction should be made between true public offices and positions 
of a merely ministerial nature: women are eligible for the latter,® and 
hold thousands in this country. The law seems, moreover, more liberal 
towards women’s being in appointive than in elective offices,!? and in 
offices exercisable through a deputy than in those demanding personal 
attention." While the courts have sometimes said that delicacy or a 
woman’s natural unfitness for executive duties is the reason for barring 
her,” these arguments never appear to have been considered with much 
seriousness. It has also been argued that the change in the social and 
economic position of woman should change her political status.% But 
the question is not one of public policy, and the decisions do not seem to 
have been influenced by the judges’ personal opinions on the desirability 
of administration by women.“ The sole issue should be whether the 
sovereign has given women any such political power." In spite of oc- 
casional tenure of obscure offices by women in England, the practically 
uninterrupted usage to the contrary, acquiesced in for centuries, would 
seem to settle the common law. And although the exclusive use of 
masculine pronouns in the constitutions in this country has never been 
regarded as excluding women," there has been little tendency to construe 
general provisions in their favor. A few judges have thought that where 
some clauses make sex a qualification, but the eligibility clause does 
not, the omission is sufficient to open offices to women; !8 but clearer 
language than this should be required to make so radical a change from 
the common law, and so several courts have held.!® Most constitu- 
tions restrict suffrage to males,?? and even where eligibility for office 


is not expressly confined to electors, it would seem naturally to be 
predicated on the right to exercise this primary governmental function.”! 





everywhere allow women to practice law. In the absence of statute, they were gener- 
ally excluded. Matter of Goodell, 39 Wis. 232; Jn re Bradwell, supra. Contra, Rick- 
er’s Petition, 66 N. H. 207. 

8 +. De Souza v. Cobden, [1891] 1 Q. B. 687; Beresford-Hope v. Lady Sandhurst, 
23 Q. B. D. 79. 

® Anon., 3 Salk. 2 (governess of workhouse); Opinion of the Justices, 136 Mass. 
578 _— of health board); Warwick v. State, 25 Ohio St. 21 (deputy clerk of 
court). . 

10 Cf. Anon., 2 Ld. Raym. 1014, with De Souza v. Cobden, supra; Harbour-Pitt 
Shoe Co. v. Dixon, 60 S. W. 186 (Ky.), with Atchison v. Lucas, 83 Ky. 451. 

11 See Chorlton v. Lings, L. R. 4 C. P. 374; Opinion of the Justices, 150 Mass. 586. 

12 See Matter of Goodell, supra. 

13 See Atty.-Gen. v. Abbott, supra; In re Hall, 50 Conn. 131. 

14 See Opinion of the Justices, 73 N. H. 621, 622; State v. Stevens, 29 Ore. 464, 474. 

1 See CooLey, CONSTITUTIONAL LIMITATIONS, 894, note I. 

16 See Chorlton v. Lings, supra; In re Bradwell, supra. But see In re Hall, supra. 
No decision prior to 1870 against woman’s eligibility has been found. 

17 See Russell v. Guptill, 13 Wash. 360; Atchison v. Lucas, supra. 

18 Wright v. Noell, 16 Kan. 601; Opinions of the Justices, 62 Me. 596. And where, 
in a revision of a statute, the word “male” was omitted, the change was deemed 
important. State v. Hostetter, 137 Mo. 636. 

19 Beresford-Hope v. Lady Sandhurst, supra ; Atchison v. Lucas, supra. 

‘ 20 See N. Y. Const. Art. II, sec. 1. Mass. Const., Amendments, Art. III. 

— State v. Van Beek, 87 Ia. 569; State v. McMillen, 23 Neb. 385; State v. Smith, 

14 Wis. 497. 
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On this ground, several cases have denied women the right to hold 
office.” 

It is consequently noteworthy that the Supreme Court of Nebraska, 
a state which does not give women the ballot,” has recently decided that 
a woman elected to the office of county treasurer may get from the 
rival male candidate the property pertaining to the office. Stale ex rel. 
Jordan v. Quible, 86 Neb. 417.% This is well-nigh the most important 
elective position which a woman has been sanctioned in holding, and, 
as a dissenting judge observes,” the decision makes it possible for a 
woman to be even governor. 





THE REFERENDUM AS A “REPUBLICAN FoRM OF GOVERNMENT.” — 
The referendum has frequently been attacked as a delegation of legisla- 
tive power and hence contrary to the state constitutions, which vest that 
power in the legislature.' Notwithstanding this argument, a general 
statute to take effect only if approved by a majority of the voters was 
upheld in a recent Wisconsin case. State ex rel. Van Alstine v. Frear, 
142 Wis. 320.” 

In view of the comparative ease with which state constitutions are 
amended, the relation to them of direct legislation is not of such great 
practical importance as its validity under the Constitution of the United 
States. An objection to the referendum, especially when coupled with 
the initiative, which has frequently been suggested,’ but is not discussed 
in the principal case, is that direct legislation violates the clause of the 
federal Constitution which guarantees to each state a republican form 
of government. The contention is that a republic is a representative 


democracy as distinguished from a direct or pure democracy. Hence 
it becomes important to determine the true meaning of the word. 

The Latin res publica, at least as late as the sixteenth century, was 
altogether colorless as to the form of government it designated.> The 
compound adjective is not found in classical or medieval Latin. The 
noun “ republic” and the adjective ‘“‘ republican ” were used by Wilson,’ 





2 See Atty.-Gen. v. Abbott, swpra; Atchison v. Lucas, supra. But see State v. Hostet- 
ter, supra; Wright v. Noell, supra. It has been said that conferring suffrage on women 
makes them eligible for office. See State v. Cones, 15 Neb. 444. Cf. Olive v. Ingram, 
2 Strange 1114. But in England it has been held that a woman is not eligible even 
for an office for which she can vote. Beresford-Hope v, Lady Sandhurst, supra. 

% But see State v. Cones, supra. 

24 The decision went on the ground that this is the common law. The constitution 
formerly restricted office-holding to voters. Neb. Const. (1866) Art. III, sec. 4. And 
members of the legislature are expressly required to be electors. Neb. Const. (1875) 
Art. III, sec. 5. But the court did not comment on these points. 

% See 86 Neb. 417, 420. 


1 For a discussion of this phase of the problem, see 7 Harv. L. REv. 485; 16 ibid. 
218. 

2 For a discussion of another point in the same case see 24 Harv. L. REV. 50. 

3 See McCtarn, CoNnsTITUTIONAL Law, 10; 56 Cent. L. J. 247. But see South- 
western Telegraph & Telephone Co. ». City of Dallas, 131 S. W. 80 (Tex.). 

4 U.S. Const. art. 4, § 4. 

5 See CALvin, INSTITUTIONUM CHRISTIANAE RELIGIONIS, lib. 4, cap. 20. 

§ It does not appear in Du CANGE, GLosSARIUM. 

7 See Chisholm v. Georgia, 2 Dall. (U. S.) 419, 457. 
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the author of the clause in its final form,® and by other publicists ° of the 
time in a sense broad enough to include direct democracy. The same thing 
is true of the use of the corresponding French words république and répub- 
licain by Montesquieu !° and apparently by Rousseau," the writings of 
both of whom had a great influence on American political thought of 
that period. The political party which advocated keeping the govern- 
ment as close to the people as possible was called, shortly after the forma- 
tion of the Constitution, the Republican Party.” On the other hand, 
Madison defines a republic as “a government in which the scheme of 
representation takes place,’ and contrasts it with a pure democracy." 
Discussion of the clause under consideration in the constitutional con- 
vention indicates that it was directed against insurrection, invasion, and 
monarchical forms." 

The state governments in existence in 1787 must be whe as examples 
of the republican form, in the sense in which that phrase is used in the 
Constitution.” In spite of the fact that the referendum appears in the 
formation of some of the state constitutions ' and in spite of the existence 
of the New England town government,'’ so close a student of political 
science as Hamilton believed that the state governments were then 
wholly representative.!® Another of the authors of the Federalist, how- 
ever, points out that the Constitution does not forbid the substitution of 
other republican forms for those then existing.’ It seems, on the whole, 
that ‘‘republican” in the Constitution is ambiguous, and that a positive 
construction that it had a meaning so narrow as to exclude direct legis- 
lation cannot be supported. 

But even if “ Republican Form of Government” does mean representa- 
tive government, it might well be contended that a slight tincture of 
direct democracy would not destroy the representative character of a 
state government.” Furthermore, it is probable that the enforcement 
of the constitutional guaranty is a political question for Congress and 
the President rather than for the judiciary.”! 





THE CustToDY OF CHILDREN AND CoNFLICT OF Laws. — The com- 
mendable tendency to make the welfare of the children the primary con- 
sideration in questions concerning their custody has caused considerable 





8 See 2 GrLpIN, MADISON PAPERS, I141. 

9 See 1 Mapison, LETTERS AND OTHER WRITINGS, 350; 4 ibid. 467; 10 ForD, WRIT- 
INGS OF THOMAS JEFFERSON, 28. 

10 See L’Esprit DES Lots, liv. 2, ch. 1, 2. 

1 See ConTRAT SOCIAL, liv. 3, ch. 4. 

12 See Hart, FORMATION OF THE UNION, 155, 164. 

13 See THE FEDERALIST, No. 10. 

14 See 2 GILPIN, MADISON PAPERS, 1139-II4I. 

18 See Minor v. Happersett, 21 Wall. (U.S. ) 162. 

16 See LoBINGIER, THE PEOPLE’s LAw, 163-187. 

17 For an argument from this that the guaranty has no application to local govern- 
ment, see Eckerson v. Des Moines, 137 Ia. 452. 

18 See THE FEDERALIST, No. 63. 

19 See ibid. No. 43, § 6 (Madison). 

20 See State v. Pacific States Telephone & Telegraph Co., 53 Ore. 162; Kadderly ». 
City of Portland, 44 Ore. 118. 

*1 See Taylor v. Beckham, 178 U.S. 548, 578; Luther v. Borden, 7 How. (U. S.) 1, 42. 
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confusion in the rules which govern jurisdiction of this matter. Theo- 
retically, it would seem that the court of the child’s domicile should have 
power to determine its custody, since that sovereign is especially in- 
terested in the child’s welfare.! In fact, however, other courts often as- 
sume to decide this question,? and owing to the rules which govern an 
infant’s domicile such action is usually entirely proper from the point of 
view of the child’s interests. An unemancipated infant has no power to 
change his own domicile,’ which follows that of his natural guardian, the 
father while living, and on his death, the mother. Therefore if an in- 
fant is living apart from his father, the court at his actual residence 
may be much more competent to designate the person entitled to his 
custody than the court at his legal domicile. Similarly, where a guardian 
is appointed at the domicile of an infant who with the guardian’s con- 
sent is taken to another state where a second guardian is appointed, the 
first guardian, though his position must be recognized, has no absolute 
right to the custody of the child.* Consequently it would seem that the 
only way by which a court can retain effective control over an infant for 
whom it has appointed a guardian, is to forbid his being taken beyond 
its jurisdiction.® 

Under these conditions, though the interests of the infant may be well 
served, some troublesome questions arise as to the position of the guar- 
dian. Since a guardian appointed by the court derives all his power 
from the court, he cannot change his ward’s domicile to a place beyond 
its jurisdiction.’ If he takes his ward out of the jurisdiction he does not 
thereby escape his obligations to the court which appointed him, but is 
still its officer and subject to its commands.* But the court which has 
jurisdiction over the place to which the infant has been taken may see 
fit to decide the question of his custody for itself. If it also appoints the 
same guardian, and the two courts make inconsistent orders, the prob- 
lem is presented — which must he obey? 

Similar questions may arise when the custody of the children has been 
awarded to the mother after a decree of divorce. A court granting a 
divorce has power, usually given by statute, to make such an award,? 
though not if the children and one of the parents are beyond its juris- 
diction.!° It also, and quite properly, may usually modify the award if 





1 See In re Hubbard, 82 N. Y. 90; ScHouLER, Domestic RELATIONS, § 303. 

2 Johnstone v. Beattie, 10 Cl. & F. 42; Re Willoughby, 30 Ch. D. 324, where the 
English court appointed a guardian though the child was domiciled with its mother 
in France, and had no property in England. 

3 Metcalf v. Lowther’s Executrix, 56 Ala. 312. 

4 Kennedy v. Ryall, 67 N. Y. 379; Dedham ». Natick, 16 Mass. 134. See Lamar 2. 
Micou, 112 U. S. 452. 

5 Woodworth v. Spring, 4 Allen (Mass.) 321. See Story, Conriict or Laws, § 499. 
Contra, Nugent v. Vetzera, L. R. 2 Eq. 704, where it was held that a foreign guardian, 
being recognized as such in England, had the absolute right to the custody of the 
child by English law. 

6 See Miner v. Miner, 11 Ill. 43; Jaob v. Sheets, 99 Ind. 328. But see Campbell v. 
Campbell, 37 Wis. 206. 

7 Shorter v. Williams, 74 Ga. 539; Marheineke v. Grothaus, 72 Mo. 204. See Doug- 
las v. Douglas, L. R. 12 Eq. 617, 625. 

8 Shorter v. Williams, supra. 

9 Hoffman v. Hoffman, 15 Oh. St. 427; Young v. McIntire, 156 Mass. 27. 

10 De la Montanya v. De la Montanya, 112 Cal. 101; Kline v. Kline, 57 Ia. 386. See 
10 Harv. L. REV. 131. 





144 HARVARD LAW REVIEW. 


circumstances subsequently require it." It was recently decided that 
where the decree gave the custody of the children to the mother, a 
modification of it was proper after she had lived with them for several 
years in a foreign country, intending to make it her home. Morrill v. 
Morrill, 77 Atl. 1 (Conn.). The mother in such a case is in the position 
of a guardian appointed by the court, over whom it has a continuing 
jurisdiction. In some cases the exercise of this jurisdiction may be 
proper even though another court is able to act in the matter. But if 
another court has taken jurisdiction, it would seem that the first should 
not interfere; for, owing to the children’s absence, it is no longer the best 
judge of their welfare, and has no power to make its orders effective." 
Since the father, as natural guardian, can change the legal domicile of 
his children," it is submitted that if he is given their custody and takes 
them beyond the jurisdiction of the court granting the divorce, it should 
have even greater hesitation in interfering than where custody is given 
to the mother. 





EstaTes TAIL IN THE UNITED STATES. — Though the Statute De 
Donis seems out of harmony with American institutions,! estates tail 
were introduced into this country? and seem to have been recognized 
in most jurisdictions® till done away with by statute. Fines and 
recoveries naturally came with the estate Commonly these methods 
of barring the entail have been expressly abolished or supplanted by 
simpler legislative processes,’ with the probable result that legal estates 
tail can everywhere easily be barred. On the other hand, it is uncertain 
whether the tenants of equitable estates tail ever had power to dispose 
of a fee simple. After fluctuating decisions it was at length established 
in England that they could do so by such a conveyance as would have 
been effective had the estate been at law.® Since equitable estates tail 
arose only through analogy to the legal estates, our courts should, it 
seems, follow this consistent principle, but the only case found in which 
the point was presented has not done so.’ 





11 Campbell ». Campbell, supra; Harvey v. Lane, 66 Me. 536. But see Sullivan ». 
Learned, 49 Ind. 252. 

2 Stanton v. Willson, 3 Day (Conn.) 37; Stetson v. Stetson, 80 Me. 483. The father 
is still liable for the support of the children. Pretzinger v. Pretzinger, 45 Oh. St. 452. 
Contra, Brow v. Brightman, 136 Mass. 187. 

3 See Stuart v. Bute, 9 H. L. C. 430, where it was said that although the Scotch 
and English courts both had jurisdiction, they should act in harmony. 

if See note 4. 


1 Pierson v. Lane, 60 Ia. 60. 

2 4 KENT’s COMMENTARIES, 14. 

8 The Statute De Donis seems never to have been in force in Iowa. Pierson v. 
Lane, supra. 

4 Dudley v. Sumner, 5 Mass. 438; see Carter v. Tyler, 1 Call (Va.) 165, 182. 

5 But a Delaware statute makes it perhaps still possible to employ these old meth- 
ods. DELAWARE REv. Stat. (1893) 630. The existence of fines and recoveries is 
doubtful when the only relevant legislation is the abolition of estates tail or the de- 
struction of all forms of action by the enactment of a code of procedure. 

6 North v. Champernoon, 2 Ch. Ca. 78; Kirkham v. Smith, Ambler 518, 

7 The principal case. 
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Estates tail have not been favored in this country,® and though the 
law relating to them in England remained practically unchanged by 
statute until 1834,° as early as 1776 Virginia had a statute aimed at their 
abolition.!° To-day in most states they have been abolished or easy 
methods of docking them have been provided." The commonest type 
of legislation converts what would otherwise be a fee tail into a fee 
simple.” In several jurisdictions a fee simple is created in those coming 
after the first tenant in tail.’ Since the necessary result of such statutes 
is that the first donee has less power to convey than he would have as 
tenant in tail, they are scarcely an aid to the free disposition of land. 
In a few states the legislature has made a simple deed sufficient to bar 
the entail.* Many of these acts apply only to persons “‘seised” of an 
estate tail, apparently leaving equitable estates unaffected unless the 
analogy to law is again followed by equity. 

The application of such statutes to estates already created has been 
opposed as impairing vested rights. If common recoveries still existed, 
a statute which cut down the interest of the first taker to a life estate and 
thereby destroyed the common-law right to suffer a recovery, would im- 
pair a vested property right.* But a statute which destroyed the future 
interests or made them more readily destructible would change merely 
the mode of breaking the entail and would be constitutional.” If a 
common recovery is impossible, the matter cannot be so easily dismissed. 
Though the interest of the issue of the tenant in tail is not a vested right,!* 
a contingent remainder seems to be in the constitutional sense a vested 
right.!® A fortiori a reversion or vested remainder comes within the pro- 
tection of the Fourteenth Amendment. Since there must always be a 
reversion or a vested remainder in fee simple,?° these statutes in such a 
jurisdiction would seem necessarily to impair vested rights. So in Rhode 
Island, where according to the court equitable estates tail could not be 
barred by any existing method, a statute which allowed such estates al- 
ready created to be turned into estates in fee simple was held unconstitu- 
tional. Green v. Edwards, 77 Atl. 188 (R. I.). This results in making 





8 See Hall v. Thayer, 5 Gray (Mass.) 523, 520. 
9 Fines and Recoveries Act, 3 & 4 W. 4. c. 74. 

10 See Demsitz, LAND TITLES, 117. At an even earlier date, 1712, De Donis ceased 
to be operative in South Carolina. See Gray, PERPETUITIES, § 19 n. 

11 See Stimson, AMER. Stat. Law, § 1313. 

12 Cope oF ALA. (1907) § 3397. In some of these statutes there is a provision that re- 
mainders expectant on the estate tail shall be valid as conditional limitations on a fee 
simple. 4 ConsoL. Laws or N. Y. 4932. 

13 Gen. Stat. OF CONN. (1902) § 4027. There is usually an express provision 
that the first donee shall take only a life estate. Starr’s ANNot. Star. (Ill., 1896) 
917. 

14 Mass. ReviseD Laws (1902), 1226. A deed under such a statute is not the 
exact equivalent of a common recovery. For while a common recovery has been held 
to let in prior incumbrancers, there is no such incident to this deed. Maslin ». Thomas, 
8 Gill (Md.) 18. 

18 StarR’s ANNOT. Stat. (IIl., 1896) 917. 

16 See FREUND, PoLicE Power, § 591. 

17 See TIEDEMAN, STATE AND FEDERAL CONTROL OF PERSONS AND PROPERTY, 624. 

18 Comstock v. Gay, 51 Conn. 45. 

19 See 19 Harv. L. REv. 121. 

20 See GRAY, PERPETUITIES, § 11. 
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the remainders and reversions practically indestructible. But the land 
need not remain inalienable; for apparently the tenant in tail might be 
authorized by statute to convey an interest like a base fee.4 





Tue Errect oF LEGITIMATION OF A CHILD ON THE FATHER’S RIGHT 
To CurtEsy. — By the civil law children born in concubinage were 
rendered legitimate by the subsequent marriage of their parents! A 
similar rule exists in the canon law.? But from earliest times the common 
law has been that no act of the parents can render a bastard capable of 
inheriting. So to-day a child born before its parents marry, though 
legitimated by the law of its domicile, cannot inherit English land.* In 
most of the United States the more humane doctrine of the civil and canon 
laws has been, to a greater or less extent, adopted by legislation.’ The 
statutes commonly establish legitimacy if there is a marriage between 
the child’s parents and a recognition of the child as his own by the father. 
Where the acts provide that such children shall be legitimate, without 
qualification, it has been uniformly held that they are made heritable 
issue of the same status as children born in wedlock. A recent case 
arising under a statute of this class’ raises the question whether the 
legitimation of a bastard by the marriage of its parents gives the father 
a right to curtesy in the mother’s estate of inheritance. Bond v. Bond, 
16 Va. L. Reg. 411 (Va., Circ. Ct., Pulaski Co.). 

The classic statement of the requisites for tenancy by the curtesy is 
that of Littleton: * “In every case where a man taketh a wife seised of 
such an estate of tenements, etc., as the issue, which he hath by his wife, 
may by possibility inherit the same tenements of such an estate as the 
wife hath, as heir to the wife; in this case, after the decease of the wife, 
he shall have the same tenements by the curtesy of England.” This 
right of the husband has always been a favorite of the common law.° 
It was allowed to defeat the lord’s wardship when the feudal law was at 
its height. It is destroyed neither by the husband’s abuse of his wife," 


21 Cf. 4 Consou. Laws or N. Y. 4932. See GRAY, PERPETUITIES, §§ 35 n., 312. 


1 Inst. 1, 10, 13; 3, 1, 2; Cod. 5, 27, 10; Nov. 12, 4; 78, 3; 89, 8. As to the re- 
quirement of the child’s consent, see Dig. 1, 6, 11; 1, 7, 5. 

2 It is confined to children born as a result of fornication. Decretal. Gregor. IX, 
iv, 17, 6, Tanta est vis matrimonii; iv, 17, 1, Conquestus est nobis H. See MAITLAND, 
CANON LAW IN ENGLAND, 52-56; 16 Harv. L. REV. 22, 39-42. 

3 See GLANVILL, vii, 13, 15; Stat. Merton, 20 Hen. III, c. 9. 

4 Birtwhistle v. Vardill, 7 Cl. & F. 895. See Im re Goodman’s Trusts, 17 Ch. D. 
266; In re Grey’s Trusts, [1892] 3 Ch. 88. 

5 See Stimson, Am. Stat. Law, §§ 3151-3155, 6631-6634. 

6 Blythe v. Ayres, 96 Cal. 532; Jackson’s Adm’rs v. Moore, 8 Dana (Ky.) 170; 
Williams v. Williams, 11 Lea (Tenn.) 652; Rice v. Efford, 3 Hen. & M. (Va.) 225; 
Ash v. Way’s Adm’rs, 2 Grat. (Va.) 203. M’Cormick v. Cantrell, 7 Yerg. (Tenn.) 615, 
is not conira, the capacity of the child in that case being determined by a special act 
of the legislature, which did not expressly “legitimate” him, and which, the court 
held, had to be construed strictly. 

7 Va. Cope, 1904, § 2553. 

8 Lit. § 52. 

9 See BRITTON, ii, c. 2, § 10; 2 Pottock & MAITLAND, History oF ENGLIsH Law, 
2 ed., 414-417. , 

10 See 2 Pottock & MAITLAND, History oF ENGLISH LAw, 417-420. 

1 Jn re Coyle’s Estate, 1 Lanc. L. Rev. (Pa.) 234. 
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nor by his deserting her and living in adultery, nor even by a decree of 
divorce a mensa et thoro pronounced against him." In accordance with 
the policy indicated by these decisions, and inasmuch as the effect of the 
legitimation statute is to render the once illegitimate issue capable of 
inheriting from the mother," thus satisfying the requirements of Little- 
ton’s definition, one would expect the question proposed to be answered 
in the affirmative. It was so answered the only time it has been presented 
to a court of last resort. 

The principal case reaches an opposite conclusion, setting up as a 
requisite for curtesy the birth of issue during coverture. No decision of 
the highest court of Virginia requires this position."* Coke, it is true, says 
that the husband must plead that he had issue born during the marriage,’” 
but this is only because no other fact at common law made the issue 
heritable. The rule should cease when the reason for it ends. The case 
on which the court chiefly relies holds merely that the adoption of a child 
gives no right to curtesy.'® But in that case the difficulty was that the 
child was not the issue of the adopting parent. Even were the matter 
res nova, the policy of the decision should be criticized, in that it removes 
a potent inducement to légitimate the child.’ 





RIGHT TO RESCIND STOCK SUBSCRIPTIONS OBTAINED BY FRAUD. — 
Early English cases denied the right of rescission to one who had been 
induced by the fraud of an agent of a corporation to subscribe for its 
stock, on the ground that its agents have no authority to make fraudu- 
lent representations.! Rescission is now, however, universally allowed, 
generally on the theory that an agent empowered to obtain subscriptions 
has authority to make such representations,” and sometimes on the addi- 
tional ground that the corporation cannot claim the benefits of the 
subscription without assuming the representations that procured them.* 
But when the subscription contract was obtained by a promoter before 
the organization of the corporation, rescission is not allowed; since, 
first, the relation of agency did not exist because of the non-existence of 
any principal, and, secondly, ratification of the fraud cannot be pre- 
sumed in absence of knowledge of it.‘ 





12 Wells v. Thompson, 13 Ala. 793. See Sidney v. Sidney, 3 P. Wms. 269, 276. 

13 Smoot v. Lecatt, 1 Stew. (Ala.) 590. 

14 See cases cited, note 6. 

% Hunter v. Whitworth, 9 Ala. 965. 

16 See Carpenter v. Garrett, 75 Va. 129; Breeding v. Davis, 77 Va. 639. 

17 See Co. Lit. 29 b. 

18 Murdock v. Murdock, 74 N. H. 77. 

19 A contrary decision in the principal case would not give curtesy to the father of 
a bastard, by statute made its mother’s heir, without the marriage of the parents, for 
a man can have curtesy only in the lands of his wife. 


1 Royal British Bank, ex parte Nicol, 5 Jur. N. Ss. 205. It was necessary that the 
fraud of the agent be acquiesced in at a general meeting. Ayre’s Case, 25 Beav. 513. 

2 Waterhouse v. Jamieson, L. R. 2 H. L. Sc. 29; Waldo v. R. R. Co., 14 Wis. 575. 

3 Henderson v. R. R. Co., 17 Tex. 560. See Cook, CorPORATIONS, § 140. 

4 Oldham v. Mt. Sterling, etc. Co., 103 Ky. 529. Contra, McDermott v. Harrison, 
o N. Y..Supp. 184. See 16 Harv. L. REv. 380. 
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Of course the right of rescinding the contract for fraud may be exer- 
cised only when it is equitable so to do. Hence it cannot be done after 
the rights of innocent third parties have intervened. But there is no 
general principle that the rights of creditors of the fraudulent party after 
the latter’s insolvency are superior to the defrauded party’s right to 
rescind.® A recent case in Georgia, therefore, seems correct in allowing 
rescission even after the corporation had become insolvent and a receiver 
had. been appointed. Gress v. Knight, 68 S. E. 834 (Ga.). It is well 
settled in England, on the contrary, that rescission will not be allowed 
after proceedings have been taken to liquidate the corporation’s affairs.® 
This result may be attributed to the construction of the Companies Act.’ 
Even in the absence of statutes, some courts in this country have squarely 
adopted the English rule.* Rescission has more often not been allowed 
because of the existence of other equitable grounds for denying such 
relief. Thus it has been refused when the subscriber has unnecessarily 
delayed availing himself of this remedy, since it would be inequitable to 
allow him to retain the option of affirming or rescinding according to 
which course should prove ultimately the more advantageous. And 
it is well settled that once he is put on inquiry, he must use due diligence 
to discover whether he has been defrauded. There have, indeed, been 
dicta making the fault of the defrauded party the only bar to the exercise 
of the right." In the cases, however, where rescission has actually been 
allowed, it has not appeared that any new and substantial liabilities were 
incurred after the subscriber contracted to take stock.” As is said in 
the principal case,” the fact that such liabilities had been created should 
destroy the right to rescind; for a subscriber to stock must know that 


future creditors of the corporation will rely on his apparent relation to it 
as a stockholder, as shown by the amount of outstanding capital stock. 
Therefore when these are subsequent creditors, he should be prevented, 
after insolvency of the corporation, from escaping his liability to the 
corporation as a stockholder." 





EVIDENCE OF OTHER CRIMES TO PROVE THE DEFENDANT GUILTY OF 
THE CRIME CHARGED. — Evidence of the defendant’s having committed 
a crime like that for which he is on trial will not be admitted merely be- 
cause of this similarity.!_ For it by no means follows from the defendant’s 
once having been induced to perpetrate an offense, that he would do it 





5 Donaldson v. Farwell, 93 U. S. om 
6 Oakes v. Turquand, L. R. 2 H. L. 3 
7 The Companies Act of 1862, 25 & on Vict. c. 89, §§ 23, 38, 74, provides that any 
person who has agreed to become a member shall be a contributory. 
8 Moosbrugger v. Walch, 89 Hun (N. Y.) 564. 
® In re Estates Investment Co., L. R. 9 Eq. 263. 
10 Tierney v. Parker, 58 N. J. Eq. 117. 
1 Upton 2. Englehart, 3 Dill. (U. S.) 496, 502. 
na Newton Nat. Bank »v. Newbegin, 74 Fed. 135; Stufflebearn v. De Lashmutt, 83 
e 
B ry also Stewart ». Rutherford, 74 Ga. 435. 
M4 Stufflebeam v. De Lashmutt, supra. 


1 People v. Molineux, 168 N. Y. 264; Boyd v. United States, 142 U.S. 450. 
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again under, perhaps, entirely different circumstances.? Furthermore, 
admission of the evidence would complicate the issues, and prejudice 
the defendant with the jury.2 But if the evidence is admissible for some 
other reason, it will not be rejected merely because it tends to prove the 
defendant guilty of a crime other than that charged.* The first reason 
for admitting this kind of evidence is to show the state of mind with 
which the defendant did the principal act, which in these cases he is 
admitted to have done. Here, the offered evidence is to the effect that 
he did similar acts with a certain state of mind which is sought to be 
imputed to the principal act. In the second place, if several criminal 
acts are all part of one scheme, evidence that the defendant has done 
some of the other acts is admissible to prove the commission of the act 
in question. Thirdly, if the evidence shows he committed another 
crime, and that the same person committed both that and the one which 
is the subject of the trial, it will be admitted for purposes of identifica- 
tion.’ In all these cases, it should be observed that the evidence does 
not merely show that the defendant is a wicked man and therefore likely 
to commit the crime charged, but bears directly on his guilt in the prin- 
cipal offense. : 

Two recent cases illustrate another ground on which evidence of 
other crimes is frequently admitted. In People v. Boero, 110 Pac. 525 
(Cal., Ct. App.), the defendant was indicted for statutory rape, and 
evidence of previous intercourse with the prosecutrix was admitted; 
while in Pridemore v. State, 129 S. W. 1112 (Tex., Ct. Cr. App.), an in- 
dictment for incest, such evidence was excluded. The authorities practi- 
cally unanimously support the former case.* The evidence in such cases 
is introduced to prove the defendant guilty of committing the act charged, 
and not to show his mental attitude in doing what he was proved to 
have done, nor to connect the principal act with other parts of a general 
plan, nor to identify the accused. Its admission is based on the theory 
that it shows a disposition on the part of the defendant to commit such 
acts with the prosecutrix, and hence that he is likely to indulge his pas- 
sion whenever the opportunity is presented. Undoubtedly, the diffi- 
culty of proving these charges because the prosecutrix is generally the 
sole witness has induced the courts to be more ready to accept the evi- 
dence.!° Since the true ground of admission is that it shows a passion 
for this woman, it should be immaterial whether this feeling was proved 
by previous or subsequent acts.“ Furthermore, it is no objection that 





2 Shaffner ». Commonwealth, 72 Pa. St. 60. 

3 Commonwealth v. Jackson, 132 Mass. 16. 

4 Regina v. Richardson, 2 Fost. & Fin. 343; People v. Peckens, 153 N. Y. 576. 

5 For example, other acts may show that the defendant had a specific intent to de- 
fraud, Bainbridge v. State, 30 Oh. St. 264, Commonwealth v. Lubinsky, 182 Mass. 
142; or it may show simply that he had mens rea, Commonwealth ». Birriolo, 197 
Pa. St. 371. 

6 Commonwealth v. Robinson, 146 Mass. 571; Commonwealth v. Roddy, 184 Pa. 
St. 274. 

7 Yarborough ». State, 41 Ala. 405; People v. Ebanks, 117 Cal. 652. 

8 People v. Patterson, 102 Cal. 239; Lawson and Swinney ». State, 20 Ala. 65. 
9 State v. Briggs, 68 Ia. 416; People v. Edwards, 73 Pac. 416 (Cal.). 

10 State v. Snover, 64 N. J. L. 65. 

11 Thayer v. Thayer, ror Mass. 113; contra, Lovell v. State, 12 Ind. 18. 
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the previous offense is barred by the statute of limitations,” or was com- 
mitted in another jurisdiction.* But evidence of similar acts with 
other women is not admissible.“ It may be said that one who is ac- 
customed to indulge his passions with women generally is more likely to 
have done so with a particular woman. But the probability is not so 
strong as in the principal cases. Moreover, evidence of promiscuous in- 
tercourse is nothing but evidence of bad character which is excluded 
whatever its probative force.” 





RECENT CASES. 


ADMIRALTY — Torts — DAMAGES RECOVERABLE FROM ONE OF Two VESSELS 
AT Fau.tt. —In a collision between vessels A and B in which both were at 
fault, the cargo on A was damaged. An action was brought, and both vessels 
were in court. The cargo-owner could probably recover nothing from A. 
Held, that he can recover from B only half of the amount of his damage. The 
Drumlanrig, [1910] P. 249. 

At common law, a person damaged by the tort of several tortfeasors can 
usually get full compensation from any one of them. See Halsey v. Woodruff, 
9 Pick. (Mass.) 555. But cf. 23 Harv. L. Rev. 406. In the old English ad- 
miralty court, however, it was held that only one-half could be recovered from 
either of two vessels at fault. The Milan, Lush. 388. The latest case follows 
this decision only because it is regarded as establishing an admiralty rule within 
the meaning of sec. 25, sub-sec. 9 of the Judicature Act, 1873, two of the lords 
justices admitting that it is indefensible on principle. See Chartered Mer- 
cantile Bank of India v. Netherlands India Steam Navigation Co., 10 Q. B. D. 
521. In this country, if both vessels are in court and each is able to pay half, 
a decree is entered for a moiety against each. The Sterling and The Equator, 
106 U. S. 647; The Washington and The Gregory, 9 Wall. (U. S.) 513. But 
where the libellant cannot be made whole in this way, the more valuable ves- 
sel is held for the balance. The Alabama and The Game-Cock, 92 U. S. 695. 
And even if he libels but one vessel, he is allowed complete compensation from 
its proceeds, the libellee then having a right of contribution from the other 
tortfeasor. See Erie R. Co. v. Erie & Western Transportation Co., 204 U. S. 
220. The same rights are given even where a shipper is barred by the Harter 
Act from recovering anything against one of the vessels. See 16 Harv. L. 
Rev. 171-177. But see HucHEs, ADMIRALTY, 278, 279. And cf. The Maine, 
161 Fed. 4o1. 


ALIENS — NATURALIZATION — “FREE WHITE Persons.” —A Parsee ap- 
plied for naturalization. Held, that he should be admitted. United States v. 
Balsara, 180 Fed. 694 (C. C. A., Second Circ.). 

For a discussion of the principles involved, see 23 Harv. L. REv. 561. 


BANKRUPTCY — PROVABLE CLAIMS — RENT ON UNEXPIRED LEASE. —A 
lease provided that the lessor could reénter if the rent was not paid or the 
lessee became bankrupt, and that the lessee should pay the difference between 
the rent reserved and that collectible from other sources. The lessee became 





2 Taylor v. State, 110 Ga. 150. 

3 State v. Snover, supra. 

4 McAllister v. State, 112 Wis. 496; Nicholizack v. State, 75 Neb. 27. 
% State v. Lapage, 57 N. H. 24§. 
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bankrupt, and the lessor leased the premises to another at a lower rent than 
that reserved, and filed a claim against the bankrupt’s estate for the difference. 
Held, that the claim is not provable in bankruptcy. Matter of Roth & Appel, 
24 Am. B. Rep. 588 (C. C. A., Second Circ.). Held, that the claim is provable. 
In re Caloris Mfg. Co., 179 Fed. 722 (Dist. Ct., E. D. Pa.). 

Under section 63a of the Bankruptcy Act of 1898, debts may be proved 
which are “‘(r1) a fixed liability, . . . absolutely owing at the time of the filing 
of the petition; . . . (4) founded upon a contract.” What contingent claims 
are provable in bankruptcy is still unsettled. See 23 Harv. L. Rev. 636. 
Claims for unaccrued rent, however, are incapable of being proved. Watson v. ° 
Merrill, 136 Fed. 359; In re Mahler, 105 Fed. 428. Regarding the claim in 
the present case as one of indemnity for loss of rent, it would be desirable to 
allow it to be proved, for the bankrupt would be thereby released from future 
liability and the lessor protected. But by the accepted construction of the 
Bankruptcy Act, the first and fourth clauses of section 63a must be taken 
together, and the debt founded upon a contract must be a fixed liability 
absolutely owing at the time of the filing of the petition. In re Adams, 130 
Fed. 381. Hence the claim should not be provable. 


ConFiict or Laws — MAKING AND VALIDITY OF ConTRACTS — WHAT LAw 
GovERNS INDORSEMENT. — A note made by a husband, payable to the order 
of his wife, was indorsed by her for his accommodation and delivered by him 
in New York. The note was dated and payable in New Jersey. Held, that the 
law of New Jersey governs the validity of the indorsement, and that there can 
be no recovery from the wife. Basilea v. Spagnuolo, 77 Atl. 532 (N. J., Sup. Ct.). 

A married woman cannot be held as an accommodation indorser in New 
Jersey. Gen. Stat. N. J., Trt. Marrtep WoMEN, § 26. But the capacity of 
a married woman to contract depends on the law of the place where the con- 
tract is made. Milliken v. Pratt, 125 Mass. 374. A contract of indorsement is 
made where the note is delivered. Briggs v. Latham, 36 Kan. 255; Stubbs v. 
Colt, 30 Fed. 417. Even when the note is payable at a particular place the 
contract of indorsement, being a distinct contract from that of the maker, is 
made where delivery is made and is governed by the laws of that place. Story, 
Conr. or Laws, 8 ed., § 315. In the principal case, therefore, the contract of 
indorsement was made in New York, and by the law governing the capacity 
of married women there the defendant was liable. N. Y. Consor. Laws, rgo9, 
c. 19, § 51. The decision is therefore erroneous, unless it can be sustained on 
the ground that a contract valid in New York will not be enforced by the New 
Jersey courts if it is condemned by the positive law of the state, or inconsistent 
with the public policy thereof as declared by the legislature. Thompson v. 
Taylor, 65 N. J. L. 107. 


ConFLicT oF LAws — PERSONAL JURISDICTION — JURISDICTION TO AWARD 
THE CustToDY OF CHILDREN. — A woman obtained a divorce from her hus- 
band in Connecticut, and was given the custody of their children. Afterwards 
she went with them to Germany, intending to make her home there. Some 
years later, at the petition of the father, the decree for the custody of the chil- 
dren was modified so as to require the mother to send them to the father every 
year for a visit. Held, that this modification is proper. Morrill v. Morrill, 77 
Atl. 1 (Conn.). See Notes, p. 142. 


CONSTITUTIONAL LAW — MAKING AND CHANGING CONSTITUTIONS — 
MatTTER APPROPRIATE FOR CONSTITUTION. — The Missouri constitution pro- 
vides for the initiation of constitutional amendments by popular petition. 
The Secretary of State refused to file a petition for an amendment fixing legis- 
lative districts for ten years. Held, that he need not file the petition, (1) be- 
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cause it does not in form comply with requirements of the constitution, and 
(2) because the subject matter, being temporary in character, is appropriate 
not for a constitutional provision but for a statute. State ex rel. Halliburton v. 
Roach, 130 S. W. 689 (Mo.). 

There are undoubtedly many provisions in the state constitutions which, 
from the’ view-point of political science, belong properly in the field of legisla- 
tive enactment. See 1 Bryce, AMERICAN CoMMONWEALTH, ch. 37. But if 
the principal case can be rested on the second ground, it seems to follow that 
such provisions, although formally made a part of the constitution, are really 
not such, and can be repealed by the legislature, a result for which hardly any 
one would contend. 





CONSTITUTIONAL LAW— SEPARATION OF POWERS— THE REFERENDUM. — 
The Wisconsin legislature passed a direct primary law and provided that it 
should go into effect only if ratified by a majority of the votes cast at the next 
general state election. Held, that the statute is constitutional. State ex rel. 
Van Alstine v. Frear, 142 Wis. 320. See NOTES, p. 141. 





























CONTRIBUTORY NEGLIGENCE — PERSONS UNDER DISABILITY — WHETHER 
MENTAL Capacity OF ADULT PERSON May BE CoNSIDERED. — In an action 
against a street railway company for personal injuries alleged to have been 
caused by the defendant’s negligence, the jury was instructed that in determin- 
ing whether the plaintiff had been guilty of contributory negligence the fact 
that the plaintiff’s mental capacity was less than that of the average adult 
person should be considered. Held, that the instruction is correct. Hovden v. 
Seattle Electric Co., 180 Fed. 487 (Circ. Ct., W. D. Wash.). 

This decision is contrary to the universal rule that every adult, who is neither 
so insane nor so imbecile as to be utterly incapable of taking precautions, is 
held to the degree of care which is exercised by men of ordinary prudence under 
similar circumstances. Davis, Adm’x v. Concord & Montreal R. Co., 68 N. H. 
247; Worthington & Co. v. Mencer, 96 Ala. 310. The case is not in accord with 
the law as laid down by the state courts of Washington. See Williams v. 
Ballard Lumber Co., 41 Wash. 338, 345. The opinion is based upon a case 
which is plainly distinguishable as involving only the question of a child’s negli- 
gence. Baltimore & Potomac R. Co. v. Cumberland, 176 U.S. 232. A child’s 
duty of care is not measured by the adult standard. In some cases the degree 
required is stated to be that which an ordinarily prudent child of the same age 
would exercise under similar circumstances. Rolling Mill Co. v. Corrigan, 46 
Oh. St. 283. In other cases, the mental and physical maturity and capacity of 
the child, besides the age, have determined responsibility. Illinois Iron & 
Metal Co. v. Weber, 196 Ill. 526; Western & Atlantic R. Co. v. Young, 81 Ga. 
397. Exactly what is the child’s standard is thus an open question. But the 
adult standard takes no account of the personal equation, and the principal 
case seems clearly wrong. 


CoRPORATIONS — ACQUISITION OF MEMBERSHIP — EFFECT OF INSOLVENCY 
OF CORPORATION ON RIGHT TO RESCIND STOCK SUBSCRIPTION FRAUDULENTLY 
OBTAINED. — Certain persons were fraudulently induced to subscribe for stock 
in a banking corporation which shortly afterwards made an assignment for 
the benefit of creditors. In proceedings for the appointment of a receiver, 
these persons intervened with a petition that their contracts be rescinded. Held, 
that they may rescind. Gress v. Knight, 68 S. E. 834 (Ga.). See NorEs, p. 147. 















CoRPORATIONS — CAPITAL, STOCK, AND DIvIDENDS — Stock IssvED IN 
PAYMENT FOR OVERVALUED Property. — The stockholders of two corpora- 
tions entered into an agreement of consolidation. Corporation X was to issue 
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$2,500,000 of stock and give over $1,000,000 cash in payment for $1,000,000 
par value of the stock of corporation Y. The exchange of stock was effected, 
and certificates issued for the $1,000,000 cash. Suit was brought on some of 
these certificates. Held, that the contract of consolidation was against public 
policy and no agreement relating thereto will be enforced. Strickland v. 
National Salt Co., 76 Atl. 1048 (N. J., Ct. Ch.). 

In the absence of statute, an issue of watered stock is not illegal and void 
per se. Scovill v. Thayer, 105 U. S. 143, 153. Payment for stock may usually 
be made in property, and the exchange of shares in one corporation for those 
in another is one form of property payment. According to the “true value” 
rule, however, an overvaluation of the property leaves the stock unpaid to 
the extent of the overvaluation, and stockholders are liable to make up the 
deficiency in favor of creditors of the corporation. Van Cleve v. Berkey, 143 
Mo. tog. Some courts insist that it is sufficient if there is good faith in the 
valuation of the property, and hold the stock valid even as against creditors. 
Coffin v. Ransdell, 110 Ind. 417. As between the corporation and the stock- 
holders, there seems no good reason why any agreed valuation may not be 
accepted, provided there is no fraudulent concealment of facts. Higgins v. 
Lansingh, 154 Ill. 301. See Lorillard v. Clyde, 86 N. Y. 384. A previous New 
Jersey case did not question the validity of an agreement where fourteen shares 
of stock of the consolidated company were given in exchange for one share 
of one of the constituent companies. Trenton Passenger Ry. Co. v. Wilson, 
55 N. J. Eq. 273. 


CurTESy — HERITABLE IssuE—LEGITIMATION BY SUBSEQUENT Mar- 
RIAGE. — The father of an illegitimate child married her mother and recog- 
nized the child as his daughter. Under the Virginia statute this rendered the 
child legitimate. No other issue was born to the parents. The mother was 
seised of an estate of inheritance, and died. Held, that the father is not en- 
titled to curtesy. Bond v. Bond, 16 Va. L. Reg. 411 (Va., Circ. Ct., Pulaski 
Co.). See Nores, p. 146. ; 


Dower — RicuT oF DOWER IN MORTGAGED PROPERTY AFTER EXTINGUISH- 
MENT OF MortcGAGE. — G and his wife, the plaintiff, made a joint and several 
bond to pay G’s debt, and as security G gave a mortgage of land owned by 
him, the plaintiff renouncing her dower therein. Subsequently G conveyed 
the land in satisfaction of the mortgage. The present action was brought 
against the vendee to recover dower. Held, that the plaintiff is entitled to 
dower. Gainey v. Anderson, 68 S. E. 888 (S. C.). 

Where a wife joins with her husband in a conveyance of his land, she is a 
party thereto only for the purpose of relinquishing her dower, which is regarded 
as a release of a contingent right incident to the principal conveyance, and 
continuing only so long as that exists. Rickard v. Talbird, Rice Eq. (S. C.) 
158. If the mortgage is extinguished by operation of law, as when it is set 
aside as a fraud on creditors, the right of dower revests forthwith. Munger v. 
Perkins, 62 Wis. 499. The result is the same if the debt is satisfied by the 
mortgagor, or by his administrator after his decease. Hastings v. Stevens, 29 
N. H. 564. Hence the case is correct in holding that the satisfaction of the 
mortgage debt by a transfer of the husband’s equity of redemption revests the 
wife’s right of dower. The result is a just one, since the wife is to be regarded 
as a surety for the husband’s debt, and has been allowed to compel an appli- 
cation of the husband’s share of the proceeds derived from a judicial sale of the 
property to the payment of the debt before resort is had to her interest. Mandel 
v. McClave, 46 Oh. St. 407. 


Estates Tart — STATUTORY CHANGES. — A statute provided that equitable 
estates tail and reversions and remainders expectant thereon could be barred 
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by a deed of the tenant in tail. The statute, so far as it related to remainders 
and reversions existing at the time of its passage, was attacked as permitting a 
taking of property without due process of law. Held, that it is unconstitutional. 
Green v. Edwards, 77 Atl. 188 (R. I.). See Notes, p. 144. 


EvmENCE — SIMILAR FACTS AND OCCURRENCES — CRIMES RESULTING 
FROM SrmmmLAR MorTIvE AS PRoor oF Crime AT Issue. — The defendant was 
indicted for statutory rape. Held, that evidence of prior intercourse between 
the parties is admissible. People v. Boero, 110 Pac. 525 (Cal., Ct. App.). 

The defendant was indicted for incest. Held, that evidence of prior inter- 
course between the parties is inadmissible. Pridemore v. State, 129 S. W. 1112 
(Tex., Ct. Cr. App.). See Nores, p. 148. 


GENERAL AVERAGE— NATURE, CAUSE, AND MANNER OF SACRIFICE — 
EFFECT OF INHERENT VICE OF CARGO UPON RIGHT TO CONTRIBUTION. — A 
cargo of garbage tankage took fire by spontaneous combustion, and the rest 
of this cargo was destroyed in putting out the fire, to save the common venture. 
Neither the cargo-owner nor the ship-owner knew of its dangerous character. 
The plaintiff insurance company had to indemnify the cargo-owner, and libelled 
the vessel for a general average contribution. Held, that the plaintiff is entitled 
to this contribution. The Wm. J. Quillan, 180 Fed. 681 (C. C. A., Second 
Circ.). 

This reverses a former decision in the same case. See 23 Harv. L. REV. 483; 
22 id. 452; and for a discussion of the principles involved, 21 id. 369. 


Girts — CausA Mortis — EFFrect oF SUBSEQUENT WILL. — Several days 
before his death a testator made to the plaintiff a donatio causa mortis of three 
deposit notes amounting to £2,000, and the same day made a will bequeathing 
her £2,000. The plaintiff sued for the sum secured by the deposit notes. The 
defendant, the executor of the will, contended that the legacy satisfied the 
donatio. Held, that the plaintiff can recover. Hudson v. Spencer, 54 Sol. J. 
6o1 (Eng., Ch. D., June 8, 1910). 

One early case holds that a subsequent will may satisfy a debt thus created. 
Jones v. Selby, Prec. Ch. 300. But there the donatio, being made three years 
before the testator’s death, was hardly causa mortis, and the decision scarcely 
warrants the contention that a bequest of a similar amount revokes a preced- 
ing death-bed gift. And a later will leaving the same res to a different person 
does not revoke the gift. Nicholas v. Adams, 2 Whart. (Pa.) 17. Contra, 
Jayne v. Murphy, 31 Ill. App. 28. This is justified on the ground that title to 
the gift becomes absolute at the moment of death, so that the will has no effect 
on it. In England the death of the donor is a condition precedent to the vesting 
of title in the donee. Tate v. Hilbert, 2 Ves. Jr. 111. But in most American 
jurisdictions a defeasible title vests at once. Emery v. Clough, 63 N. H. 552. 
It is universally agreed, however, that the gift is revocable by the donor during 
life. Parker v. Marston, 27 Me. 196. It is therefore argued that the intent to 
revoke is shown by the similarity of the bequest to the gift. Jaynev. Murphy, 
supra. But such a decision is in direct conflict with the kindred rule governing 
bequests contained in both a will and codicil. Roch v. Callen, 6 Hare 531. 


HusBAND AND WIFE — WIFE’s SEPARATE ESTATE — ESTATE BY ENTIRETY: 
WHETHER JUDGMENT DEBT oF HusBAND BECOMES LIEN ON THE LAND, — A 
husband and wife held an estate by the entirety in mortgaged land. The 
property was sold under a decree of foreclosure, and judgment creditors of the 
husband claimed a lien on the surplus funds. The husband and wife petitioned 
to have the surplus paid to them. Held, that it shall remain in court to await 
severance of the estate by death, then to go to the wife or the husband’s cred- 
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3 Ape as the husband or wife dies first. Servis v. Dorn, 76 Atl. 
. J. ) 246. 

At common law the husband had full rights in an estate by the entirety 
during the joint lives of himself and wife, except that he could not defeat the 
wife’s right of survivorship. Washburn v. Burns, 34 N. J. L. 18. The married 
woman’s property acts gave the wife the right to enjoy her estate during cover- 
ture. Hiles v. Fisher, 144 N. Y. 306. This did not abolish estates by the en- 
tirety. It did, however, limit the husband’s rights to possession during their 
joint lives. Thereafter the husband and wife had each a right to the profits 
of an undivided half, the fee passing to the survivor. Buttlar v. Rosenblath, 42 
N. J. Eq. 651. It seems that the decree in the principal case, while it recognizes 
this separate right in the wife, should have more fully protected it. Judgment 
creditors of the husband could acquire no hold on her interest. She was entitled 
to one-half the interest of the surplus. There should also be provision for 
partition in case the estate is severed otherwise than by death, e. g., by divorce. 
She would then become a tenant in common with her husband. Stéelz v. Shreck, 
128 N. Y. 263. Cf. Mardt v. Scharmach, 65 N. Y. Misc. 124. 


Injunctions — Acts RESTRAINED — INFRINGEMENT OF PATENT BY PUBLIC 
OrFIcers. — The complainant filed a bill to restrain county commissioners 
from using, in a courthouse, a ventilating device which infringed on his patent. 
Held, that the injunction should not be granted. McCreery Engineering Co. 
v. Massachusetts Fan Co., 180 Fed. 115 (Circ. Ct., D. Mass.). 

In the United States the sovereign has no right to use patented inventions 
without compensation to the patentee. James v. Campbell, 104 U.S. 356. Yet 
the sovereign cannot be sued without its consent. Hence it has been held by 
the Supreme Court that if patented articles have come into the possession 
of the government, agents using them for the government cannot be enjoined 
from so doing, on the ground that such an injunction would in substance be 
directed against the sovereign. Belknap v. Schild, 161 U.S. 10. If it be con- 
ceded that a courthouse is an agency of the state the principal case would seem 
correct, even though it permits individuals to continue doing admittedly wrong- 
ful acts. The patentee is not without remedy, for he can recover from the com- 
missioners the damages he has sustained. Even if agents are expressly author- 
ized by government officials to commit illegal acts they are personally liable 
for the consequences in actions at law. Bates v. Clark, 95 U.S. 204. 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — INSUR- 
ANCE BROKER AS AGENT OF INSURED TO PAy Premiums. — An insurance policy 
containing a stipulation that it should become null and void upon the dishonor 
of any note given in payment, was issued by the defendant company’s agent 
to the plaintiff. A note for the first premium, payable to the agent, was re- 
ceived by him and held until maturity. The defendant company issued a 
receipt, acknowledging payment, forwarded it to the agent and charged his 
account with the amount. Subsequently the note was dishonored. Held, 
that the policy was not rendered invalid. Perea v. State Life Insurance Co., 110 
Pac. 559 (N. M.). 

Whether such a policy is forfeited depends on a nice determination as to 
where the loss from the non-payment of the note primarily falls. If the note 
has been endorsed to the company, its dishonor would render the policy void. 
Fidelity Mutual Life Insurance Co. v. Bussell, 75 Ark. 25. If it was retained 
by the agent and he was debited on the books of the company with the amount, 
although with the understanding that the company would save him harmless, 
then the validity of the policy cannot be impaired. Southern Mutual Life 
Insurance Co. v. Best, 8 Ky. L. Rep. 535. Granting that these two cases, so 
nearly similar, correctly state the law, they mark the exact line of distinction; 
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for the first does and the second does not come within the literal terms of the 
forfeiture clause. In the latter, as in the principal case, no note was received 
by the company. It elected to treat the broker as the agent of the assured, 
and took payment by deducting a sum from his accounts. Another recent 
case — this reasoning, Williams v. Empire etc. Insurance Co., 68 S. E. 
1082 (Ga.). 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — FEDERAL EMPLOYERS’ 
LiaBitity Act oF 1908. — The Federal Employers’ Liability Act of April 22, 
1908, provides that “every common carrier by railroad while engaging in com- 
merce between any of the several states . . . shall be liable in damages to any 
person suffering injury while he is employed by such carrier in such commerce 
. . . for such injury . . . resulting in whole or in part from the negligence of 
any of the officers, agents or employees of such carrier. . . .” Held, that the 
statute is constitutional in so far as it applies to the negligence of employees 
engaged at the time in interstate commerce. Zikos v. Oregon R. & Navigation 
Co., 179 Fed. 893 (Circ. Ct., E. D. Wash.). 

The court follows a dictum of a majority of the Supreme Court that an 
employers’ liability act is a rightful exercise of the power of Congress to regu- 
late interstate commerce. See The Employers’ Liability Cases, 207 U. S. 463, 
495; 21 Harv. L. REv. 290; 22 id. 38. A former act of Congress attempting 
to regulate this matter was declared unconstitutional because it inseparably 
included intrastate commerce. The Employers’ Liability Cases, supra. The 
present act is so worded as to allow employees engaged in interstate commerce 
to recover for injuries caused by fellow-servants whether the latter are so em- 
ployed or not. The court holds that the act is separable, and valid at least in 
part. The test in such a case is whether the legislative body would have passed 
the part in question alone. Jilinois Central R. R. v. McKendree, 203 U. S. 514. 
In the principal case the court considers it beyond controversy that the two 
classes of employees were not inseparably embraced within the statute. No 
opinion is expressed as to whether there could be recovery if the injury were 
caused by the negligence of an employee not engaged in interstate commerce. 


JUDGMENTS — OPERATION AGAINST THIRD PARTIES — CONCLUSIVENESS AS 
TO PERSONS NOT ParTIEs TO Suit. — A conveyed land to B for life, and then 
to the heirs of her body. Purchasers from B and her daughter brought various 
suits against them to quiet title, and judgment was rendered for the purchasers. 
In eminent domain proceedings, the question arose as to whether the grand- 
children of B weré concluded by these judgments. Held, that as the grand- 
children, not then in esse, were not parties to the suits, they are not bound by 
the decrees. Los Angeles County v. Winans, 109 Pac. 640 (Cal.). 

By the California Code, the Rule in Shelley’s Case is abolished, so that B’s 
grandchildren take by purchase, not by descent. Car. Civ. Cong, 1906, § 779. 
Hence if they were barred it was not by the sale but by the judgments. In 
equity all who will be affected by the decree are necessary parties. But when 
a particular party, though not personally before the court, is so represented 
by others that his interest is fully protected, the decree binds him. Hale v. 
Hale, 146 Ill. 227. Where estates in land are limited over to persons not in 
esse, their interests are represented by the living owner of the first estate of 
inheritance, or if there is no such person, by the life tenant. Giffard v. Hort, 
1 Sch. & Lef. 386. This doctrine of virtual representation, however, will not 
apply, unless the interests of the represented and the representative are identi- 
cal, so that motives of self-interest will induce the latter thoroughly to contest 
the question. Downey v. Seib, 185 N. Y. 427. By their sale, B and her daugh- 
ter became hostile to the remaindermen’s interest, and therefore did not repre- 
sent them in these suits. 
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LANDLORD AND TENANT — TENANCIES FROM YEAR TO YEAR — POSSESSION 
UNDER AGREEMENT TO LEASE. — A tenant was in possession under an agree- 
ment to execute a lease for three years at an annual rental, payable part in 
monthly instalments, and the balance at the end of the year. The lease was 
not executed, but the tenant remained in possession, paying no rent until the 
second month of the second year. At this time he paid all rent due, on the 
agreed basis; and from then on paid the monthly installments for eight months. 
Held, that he was not a tenant from year to year. Gault v. Gault, 127 N. W. 
297 (Mich.). 

It is universally held that when a man goes into possession under an agree- 
ment to execute a lease, there is created a tenancy at will, which ripens into a 
tenancy from year to year if rent is paid on an annual basis. Knight v. Benett, 
3 Bing. 361; Laughran v. Smith, 75 N. Y. 205. Orifatenant for years holds 
over, the landlord can make him a tenant from year to year by so electing. 
Accepting rent on an annual basis is conclusive of the landlord’s election to 
treat him as a tenant from year to year. Schneider v. Lord, 62 Mich. 141; 
Dorr v. Barney, 12 Hun (N. Y.) 259. This is not altered in either case by the 
fact that the rent is paid by the month. Scully v. Murray, 34 Mo. 420; Koplitz 
v. Gustavus, 48 Wis. 48. The facts in the principal case would seem to create 
one of the above situations. 


MarrIAGE — NULLIFICATION — MISREPRESENTATIONS AS TO Prior CHAS- 
tTITy. — A woman represented to her intended husband that she had been the 
wife of a man then deceased, and that he was the father of her child. In fact, 
she had been his mistress and the child was a bastard. Held, that the husband 
can secure an annulment of the marriage on the ground of fraud. Domschke v. 
Domschke, 138 N. Y. App. Div. 454. 

Marriage is more than a contractual relation, it is a status. Once entered, it 
should be dissolved only for the gravest reasons. All courts agree that in ex- 
treme cases fraud as to material facts may vitiate consent and make the mar- 
riage voidable. As to what facts are material there is considerable conflict. 
The English rule, that nothing is material except the identity of the parties 
and permanent physical incapacity to consummate the marital relation, while 
simple, is unnecessarily harsh in individual cases. Moss v. Moss, [1897] P. 
263. In this country the courts have exercised wider discretion, giving relief 
on equitable principles in cases of extreme hardship. Reynolds v. Reynolds, 
3 Allen (Mass.) 605; Ryder v. Ryder, 66 Vt. 158. Cf. Franke v. Franke, 31 
Pac. 571 (Cal.). Wherever the point has been raised, all courts except New 
York seem to agree that representations as to social position or moral character 
cannot be material. Wéier v. Still, 31 Ia. 107. Contra, Keyes v. Keyes, 6 N. Y. 
Misc. 355; King v. Brewer, 8 N. Y. Misc. 587. Even in New York, no case: 
ever held prior unchastity material. See Shrady v. Logan, 17 N. Y. Misc. 329. 
Authority in other states is opposed to it. Leavitt v. Leavitt, 13 Mich. 452; 
Varney v. Varney, 52 Wis. 120. See Reynolds v. Reynolds, supra. No analogy’ 
can be drawn from breach of promise actions. On grounds of public policy the 
wisdom of the doctrine of the principal case may well be questioned. 


MArriIAGE — VALIDITY — VoD MARRIAGE MADE VALID BY REMOVAL OF 
IMPEDIMENT. — A married B in 1868. In 1881 he married C who believed 
herself to be his lawful wife. A knew that B was living, and from 1900 until 
his death in 1904 sent money for her use. B died in 1903 but A never knew 
of it. In a judicial settlement of A’s estate, the court below charged the jury 
that if C acted in good faith, the law would consider her the lawful widow on 
the ground that a common-law marriage occurred in 1903. Judgment for C 
was affirmed by necessity, the court being evenly divided. In re Fitzgibbons’ 
Estate, 127 N. W. 313 (Mich.). 
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Mutual consent and competency are the requisites of a valid marriage. Mica. 
Comp. Laws, 1897, § 8589. This statute is declaratory of the common law. 
If both parties are innocent, there is a presumption that a marriage, void 
because of the incompetency of either party, becomes a lawful marriage on 
the removal of the impediment. De Thoren v. Attorney-General, 1 App. Cas. 
686. Consent is inferred from the relation; but by the weight of authority, 
when one or both are guilty, apparent consent will not suffice, but there must 
be evidence of a real matrimonial intent. Gall v. Gall, 114 N. Y. 109; Cart- 
wright v. McGown, 121 Ill. 388. Contra, Barker v. Valentine, 125 Mich. 336. 
In the principal case, A’s intent at the outset was to deceive B, — to live with her 
with the appearance of being married. To infer a change of intent because of 
B’s death in 1903, a fact unknown to A, seems illogical. Collins v. Voorhees, 
47 N. J. Eq. 315 and 555. A therefore had no real matrimonial intent, or else 
it existed concurrently with the intent to deceive B. The former view seems 
more reasonable. There is authority for reaching the result of the principal 
case by applying the doctrine of estoppel. In re Wells’ Estate, 123 N. Y. App. 
Div. 79; Chamberlain v. Chamberlain, 68 N. J. Eq. 414. A and his heirs, who 
are in privity with him, should be estopped to deny his consent, the estoppel 
becoming operative when he became capable of giving consent. 


PROXIMATE CAUSE — EFFICIENT CAUSE oF INJURY— NERVOUS SHOCK 
FROM FricHtT CAUSED BY NEGLIGENCE. — The plaintiff averred that the de- 
fendant’s cow was being driven along a street by the defendant’s servant, who 
set a dog on the cow, causing her to rush into a house, whereby the plaintiff, 
who was in the house, sustained a severe nervous shock, resulting in serious 
physical injury. The defendant demurred. Held, that the action lies. Gilligan 
v. Robb, 47 Sc. L. Rep. 733. 

This case establishes in Scotland the right of recovery for physical hurt 
resulting from fright caused by negligence, where there is no impact onthe 
person. For a discussion of the principles involved, see 7 Harv. L. REv. 304; 
10 id. 239; 15 id. 304. 


Pusiic Orricers — Exicrpmuity To OrricE — WoMAN ELECTED CouUNTY 
TREASURER. — A woman was elected county treasurer. The state constitution 
limited suffrage to males, but had no provision as to eligibility for office on 
account of sex. Held, that she is entitled to the office. State ex rel. Jordan v. 
Quible, 86 Neb. 417. See NOTES, p. 139. 


Pusitic SERVICE CoMPANIES — RIGHTS AND DuTIES— TELEPHONE CON- 
NECTIONS WITH OTHER LinES. — The X Company operated a telephone line 
connecting cities Aand B. The Y Company operated a telephone line connect- 
ing cities B, C, and D. These companies professed to make direct connections 
for the public between A and C. Held, that they had no public duty to afford 
the means of telephonic communication between A and D. Albany Telephone 
Co. v. Terry, 127 S. W. 567 (Tex., Ct. Civ. App.). 

For a discussion of the principles involved, see 23 Harv. L. REv. 54. 


QuasI-CoNnTRACTS — RIGHTS AND OBLIGATIONS OF PARTIES UNDER CON- 
TRACTS — ConTRACT MADE UNENFORCEABLE BY A RULE OF EVIDENCE. — 
The plaintiff entered into an oral contract with H, whereby in return for 
services to be rendered he was to receive one-fourth of such profits as H might 
make in a sale of certain stock. The plaintiff performed the services, and 
brought suit on the express contract. H died, and the plaintiff thereupon be- 
came unable to testify in the case. He moved to amend the complaint so as 
to permit a recovery in quantum meruit. Held, that the motion must be denied, 
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since the plaintiff cannot recover in guantum meruit. Donovan v. Harriman, 
124 N. Y. Supp. 194 (Sup. Ct., App. Div.). 

The court in this case failed to distinguish between true contract and quasi- 
contract, the latter being imposed by law irrespective of the intent of the 
parties in order to effect an equitable result. See Hertzog v. Hertzog, 29 Pa. St. 
465, 468. It is generally held that where services have been rendered under 
an oral contract within the Statute of Frauds, a recovery may be had therefor 
in quasi-contract to the extent of the reasonable value of the benefit conferred 
on the defendant, the obligation admittedly being imposed by law. Day v. 
New York Central R. Co., 51 N. Y. 583. And the fact that the defendant’s 
liability under the express contract is contingent is immaterial. Cadman v. 
Markle, 76 Mich. 448. This case is an analogous one, the express contract 
being unenforceable not because of any inherent fault but by a rule of evidence 
excluding the plaintiff’s testimony. Hence an action of quasi-contract for the 
value of the services should be allowed, to prevent the unjust enrichment of 
the estate of the deceased at the plaintiff’s expense. 


Res JupIcATA — MATTERS CONCLUDED — IssuES MATERIAL TO THE JUDG- 
MENT. — A former suit between the parties was dismissed on the technical 
ground that the complaint bore a deficient court-fee stamp, and on the merits. 
Held, that the technical reason was sufficient for the determination of the case, 
and that the decision on the merits, being unnecessary, has not the force of res 
judicata. Irawa v. Satyappa, 12 Bombay L. Rep. 766 (Bombay, App. Civ. Ct., 
Aug. 4, 1910). 

In a former suit between all of the essential parties to the present action, 
the court decided in favor of the plaintiff on a question raised by the plead- 
ings and argued by counsel, but rendered judgment on another ground for the 
defendant. Held, that the decision on the former point, although unnecessary for 
the disposition of the case, is res judicata. Green v. Edwards, 77 Atl. 188 (R.I.). 

When a judgment is based upon two distinct grounds, either of which is suf- 
ficient for the determination of the case, it cannot be said of either point that 
its determination was necessary to the decision. But if both points present 
issues material to the case, the doctrine of res judicata applies to both. First 
Nat. Bank of Covington v. City of Covington, 129 Fed. 792. The contrary holding 
of the first case is well matched by that of the second, which goes to the opposite 
extreme. Findings on immaterial questions, even though put in issue and 
directly decided, are, by the great weight of authority, not res judicata. House 
v. Lockwood, 137 N. Y. 259; Hardy v. Mills, 35 Wis. 141. Especially should 
this be the case where the decision on the collateral point is in favor of one 
party and final judgment is rendered for the other. 


RIGHT OF PRIVACY — INFRINGEMENT OF RIGHT — WuHatT ConstituTEs IN- 
FRINGEMENT UNDER NEw York StTaTuTE. — A New York statute prohibits the 
use for advertising purposes or for the purposes of trade, of the name or picture 
of any person without his written consent. Without such authorization the 
defendant supplied various moving-picture exchanges with films containing 
the name and a pictorial representation of the plaintiff. Held, that the plain- 
tiff is entitled to an injunction and damages. Binns v. Vitagraph Co. of Amer- 
ica, 67 N. Y. Misc. 327 (Sup. Ct.). 

The defendant newspaper, in connection with a biography of the plaintiff, 
published his picture without his written consent. Under the same statute, a 
motion for an injunction was made. Held, that the motion be denied. Jeffries 
v. New York Evening Journal Publishing Co., 67 N. Y. Misc. 570 (Sup. Ct.). 

For references to this statute and to discussions of the right to privacy, 
see 22 Harv. L. REv. 232. 
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RULE IN SHELLEY’s CASE — WHETHER APPLICABLE WHEN ANCESTOR’S 
Estate Is A VESTED REMAINDER. — A testator devised real estate to A for 
life, and at A’s death to B. Should B predecease A, then the property was to 
go to B’s heirs. B predeceased A. Held, that the heir of B takes by purchase 
under the will and not by descent, since the Rule in Shelley’s Case cannot be 
applied where the ancestor takes a remainder and not an estate in possession. 
Glendenning v. Dickinson, 14 West. L. Rep. 419 (Brit. Columbia, Ct. App., 
June 1, 1910). 

The only case found in point decides that the rule is applicable. Wool v. 
Fleetwood, 136 N. C. 460. And it is clear law that the rule applies when 
the ancestor’s estate is a vested remainder which subsequently becomes the 
particular estate. Spader v. Powers, 56 Hun (N. Y.) 153; Reutter v. Mc- 
Call, 192 Pa. St. 77; Vangieson v. Henderson, 150 Ill. 119. But nothing should 
turn on whether the remainder ever becomes an estate in possession, for if the 
rule operates upon the estate at all, it must operate when the estate vests in 
the ancestor, namely, the moment the instrument takes effect. See Gray, RULE 
AGAINST PERPETUITIES, 2 ed., §§ 8, 9; CHattis, REAL Prop., 2 ed., 142. No 
such distinction can be deduced from the rule. Shelley’s Case, 1 Coke 93 a, 
104a. The decision in the principal case seems to be based on the erroneous 
idea that the words “freehold” and “estate for life,” occurring in the rule, 
mean only an estate in possession. 


ScHOOLS AND ScHoot Districts — READING BIBLE IN PuBLic SCHOOLS. — 
Ina public school, during school hours, the teacher conducted religious exer- 
cises, consisting of the reading of passages from the King James version of the 
Bible, reciting the Lord’s Prayer as there found, and singing sacred hymns. 
The children of the relator, who was a Roman Catholic, were required to par- 
ticipate. The state constitution guarantees the free exercise and enjoyment 
of religious worship, and prohibits the appropriation of any public fund for 


any sectarian purpose. Held, that such exercises are unlawful. People ex rel. 
Ring v. Board of Education of Dist. 24, 92 N. E. 251 (Ill.). 

It is generally agreed that religious exercises do not violate constitutional 
provisions guaranteeing freedom of worship, so long as the pupils need not 
be present or participate. Billard v. Board of Education, 69 Kan. 53; Pfeiffer 
v. Board of Education, 118 Mich. 560. Contra, State ex rel. Weiss v. District 
Board, etc. of Edgerton, 76 Wis. 177. Nor dosuch exercises make a public school 
a “place of worship.” Moore v. Monroe, 64 Ia. 367; Church v. Bullock, 109 
S. W. 115 (Tex.). The apparent conflict as to the meaning of “‘sectarian”’ is 
due largely to differences in the constitutional provisions wherein this word is 
used. The prevailing opinion is that reading from the King James version 
of the Bible does not make a public school a “‘sectarian school.” Stevenson v. 
Hanyon, 7 Pa. Dist. 585; Hackett v. Brooksville Graded School Dist., 120 Ky. 
608. But the better view seems to be that this version is a ‘‘sectarian book,” 
and that reading from it without comment or interpretation constitutes ‘‘sec- 
tarian instruction”; for the King James translation is the book adopted by 
the adherents of the Protestant faith as the basis of their beliefs, and reading 
therefrom without authoritative exposition is peculiar to that faith. State ex 
rel. Weiss v. District Board, etc. of Edgerton, supra; State ex rel. Freeman v. 


Scheve, 65 Neb. 853. Contra, Hackett v. Brooksville Graded School Dist., supra. 


STATUTE OF FRAUDS — CONTRACTS NOT TO BE PERFORMED WITHIN ONE 
Year. — The plaintiff, a dairyman, employed the defendant under a contract 
terminable by either on one week’s notice, but subject to an oral agreement 
that, for three years after quitting or being discharged from such employment, 
the defendant should not sell milk within a radius of four miles from the plain- 
tiff’s route, nor solicit his customers. The action was to enjoin breaches of the 
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oral agreement. Held, that it is void within the Statute of Frauds. Reeve v. 
Jennings, [1910] 2 K. B. 522. 

A contract of employment which in terms binds neither party definitely for 
more than one year need not be in writing, though the expectation be that it 
will extend over a longer period. Carnig v. Carr, 167 Mass. 544. Moreover, 
the weight of authority probably is that a contract is not within the statute, if 
it is intended that one of the parties complete his performance within a year. 
Donellan v. Read, 3 B. & Ad. 899; Curtis v. Sage, 35 Ill. 22; Sauser v. Kearney, 
126 N. W. 322 (Ia.). There is considerable authority against this view, how- 
ever, and on principle it is difficult to understand how an “‘agreement” may 
be “performed,” within the language of the statute, by fulfilment on one side 
only. Pierce v. Paine, 28 Vt. 34; Marcy v. Marcy, 9 Allen (Mass.) 8. But in 
the principal case the three-year prohibition precludes performance by the 
defendant within one year, and justifies the inference that the parties expected 
that the plaintiff should employ him for a longer period. This intention and 
expectation of the parties is entitled to weight. Roberts v. Tucker, 3 Exch. 
632; White v. Fitts, 102 Me. 240. Thus the case does not come within the ex- 
ception stated, and the decision shows a wholesome disinclination to subject 
the statute to further encroachment by judicial interpretation. 


STATUTE OF FRAUDS — CONTRACTS NOT TO BE PERFORMED WITHIN A YEAR 
— WHETHER PROVISION APPLIES TO CONTRACTS FOR SALE OF Goops. — The 
plaintiff and defendant entered into an oral contract for the sale of goods, not 
to be performed within a year. There was a part performance sufficient to 
take the case out of section 4 of the Sale of Goods Act, formerly section 17 of 
the Statute of Frauds. Held, that section 4 of the Statute of Frauds, relating 
to contracts not to be performed within a year, is applicable to contracts for 
the sale of goods. Prested Miners Gas Indicating Electric Lamp Co. v. Garner, 
[1910] 2 K. B. 776. 

This point is definitely decided for the first time. In a few American cases 
it has been held that section 4 of the Statute of Frauds applies to contracts for 
the sale of goods, but it does not appear that the contention of the plaintiff 
in the principal case was made. Saunders v. Kastenbine’s Ex’r, 45 Ky. 17; 
Atwood’s Adm’r v. Fox, 30 Mo. 499. This view seems consistent with the 
general principles of statutory construction, which require that a statute be 
considered as a whole, and full effect given to every word not repugnant to 
the rest of the act. United States v. Bassett, Fed. Cas. No. 14,539. If general 
words are used, they are to be interpreted according to their logical and gram- 
matical meaning. Beckford v. Wade, 17 Ves. Jr. 87; Jones v. Jones, 18 Me. 
308. 


SUBROGATION — STRANGER PAYING OFF MorTGAGE UNDER MISTAKE OF 
Fact SUBROGATED TO RIGHTS OF MORTGAGEE. — At A’s request, and on A’s 
promise to give him a new mortgage, B paid off an incumbrance. B supposed 
A owned the land, but in fact it was owned by A’s wife. She knew nothing of 
the transaction, and refused to give B the new mortgage. Held, that a stranger 
who pays off a mortgage under a mistake of fact, even though not at the request 
of the mortgagor, may be subrogated to the rights of the mortgagee. Budler v. 
Rice, 103 L. T. Rep. 95 (Eng., Ch. D., May 25, 1910). 

In certain cases where a stranger has satisfied the obligation of a debtor, 
equity, to prevent unjust enrichment, will revive the obligation and enforce it 
for his benefit. Crippen v. Chappel, 35 Kan. 495. But where an attempt has 
been made to extend this doctrine beyond payments to protect actual interests 
of the third party, or payments at the express request of the debtor, many 
courts have stumbled over the maxim that “equity does not protect a volunteer.” 
Thus where a third party paid a mortgage, erroneously supposing himself to be 
the owner of the land, restitution was refused. Wadsworth v. Blake, 43 Minn, 

II 
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509. So too where the request was from one whom he erroneously supposed to 
have authority. Campbell v. Foster Home Association, 163 Pa. St. 609. It is 
submitted, however, that if one acts under a bond fide belief in a state of fact 
or law which, if true, would justify the payment, he ought not to be regarded 
by equity as a mere officious intermeddler. No new burden is created, and the 
debtor ought not to be allowed to escape the old obligation at the expense of 
an innocent third party. This doctrine is upheld by an increasing body of 
authority. Coudert v. Coudert, 43 N. J. Eq. 407; Capehart v. Mhoon, 58 N. C. 
178; Crumlish’s Adm’r v. Central Improvement Co., 38 W. Va. 390. 


TRADE-MARKS AND TRADE-NAMES — PROTECTION APART FROM STATUTE — 
Situs oF Property Ricut. — For many years the plaintiffs had been supply- 
ing the English trade, from their French distillery, with a liqueur which they 
called ‘‘Chartreuse.” The French government confiscated their distillery and 
transferred the trade-name to the defendants, who thereupon invaded the 
English market with a pseudo-“Chartreuse.” The plaintiffs continued to 
supply England from their new Spanish distillery, and sought to have the 
defendants enjoined from using the name. Held, that the defendants be en- 
joined. Lecouturier v. Rey, [tg10] A. C. 262. | 

Both the American and the English rights to the trade-name ‘‘ Chartreuse” 
are now determined, and the House of Lords and the Supreme Court of the 
United States have both determined them in the same way. For a discussion 
of the American case, see 21 Harv. L. REV. 361, 373. 


TRIAL — VERDICTS — CORRECTION OF REcorD. — In an action for negligence 
against two co-defendants, the jury immediately upon retiring decided in favor 
of one defendant, and were discussing the liability of the other. When asked 
by an officer of the court whether they had agreed upon a verdict, the foreman 
replied in the negative. Thereupon the clerk of court by mistake entered a 
disagreement. A motion was made by the one defendant on the affidavits of 
all the jurors to correct the record, and enter a verdict for him. Held, that 
the motion should be granted. Wirt v. Reid, 138 N. Y. App. Div. 760. 

The court in this case is trying to avoid a technicality of practice, and reach 
justice as between the parties. But a distinction must be drawn between 
agreeing upon a verdict, rendering a verdict, and recording a verdict. Where 
a correctly rendered verdict has been wrongly recorded, the minutes may be 
amended. Tomes v. Redfield, Fed. Cas. No. 14,085. Where by mistake the 
foreman announces in court a verdict different from that agreed upon by the 
jury, the error may be corrected. Dalrymple v. Williams, 63 N. Y. 361. In 
the principal case, however, no verdict was ever pronounced. As to one de- 
fendant the jury had reached a conclusion which they intended to give as a 
verdict, but they were not bound by that intention. At any time before that 
verdict was rendered in court, any juror was at liberty to change his mind. 
This mere intention, which did not bind even the jurors, the court records as 
a verdict binding upon the parties. As the jury was dismissed without giving 
any valid verdict, this was a mistrial. See Fisk v. Henarie, 32 Fed. 417, 427. 


UnFarr CoMPETITION — MEANS UNLAWFUL AS AGAINST THIRD PERSONS — 
MEasurRE OF DamacEs. — The plaintiff’s patent on drill chucks having ex- 
pired, the defendant began to manufacture chucks of exactly the same size, 
style, and character, also duplicating the plaintiff’s advertising cuts and printed 
matter. In a suit for an injunction the plaintiff prayed also for damages and 
an accounting of profits. Evidence was given as to the number of the defend- 
ant’s sales but not as to his profits. Held, that in the absence of such evidence 
the profits that the plaintiff would have made on such sales determined the 
measure of damages. Westcott Chuck Co. v. Oneida Nat. Chuck Co., 199 N. Y. 


247. 
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Because of the close similarity between the two classes of cases, the rules 
governing actions for infringement of trademarks, although in great confusion, 
are applied to cases of unfair competition. Fairbank Co. v. Windsor, 118 Fed. 
96. The English rule allows the plaintiff to elect between the damages he has 
sustained and the defendant’s profits. Lever v. Goodwin, 36 Ch. D. 1. The 
early rule in this country gave the plaintiff such profits as he would have 
made. Hostetter v. Vowinkle, 1 Dill. (U. S.) 329. But later decisions give him 
the profits realized by the defendant. Singer Mfg. Co. v. June Mfg. Co., 163 
U. S. 169. And in some cases damages are added. Hennessey v. Wilmerding- 
Loewe Co., 103 Fed. 90. Other courts have given the difference between the 
plaintiff’s cost-price and the defendant’s selling-price. Champlin v. Stoddard, 
34 Hun (N. Y.) 109. The rule adopted in the principal case seems just. The 
defendant has diverted certain of the plaintiff’s potential sales, which should 
be credited to the plaintiff in toto, since no equitable method of division is pos- 
sible. And the plaintiff should recover what he would have made on such sales, 
rather than what the defendant has made; for he should neither profit by 
the defendant’s economies of production nor suffer for the defendant’s 
disadvantages. 





BOOK REVIEWS. 


Tue LAws OF ENGLAND. By the Right Honorable the Earl of Halsbury and 
other lawyers. London: Butterworth and Company; Philadelphia: Cro- 
marty Law Book Company. 


Vol. V. Companies. pp. ccvi, 769, 50. 

Vol. XI. Descent to Ecclesiastical Law. pp. clxxix, 820, 81. 

Vol. XII. Education to Electric Lighting and Power. pp. cxxii, 648, 48. 

Volume V is devoted entirely to company law, and forms a treatise of seven 
hundred and sixty-eight pages on that subject. After a general consideration 
of the nature and domicile of companies, the work considers briefly the history 
of company legislation; then follows an elaborate treatise on the Companies 
Act of 1908. Special companies, like banking, insurance, and public-service 
companies, are considered; as well as chartered companies, the livery com- 
panies of the city of London, quasi-corporations, and illegal companies; and 
a few pages are devoted to foreign companies. The table of cases cited must 
contain at least five thousand cases. The importance of this treatise is at 
once apparent; and to the commercial lawyer in our Eastern cities it will be ~ 
exceedingly useful. . 

Volume XI contains a short article on Descent and Distribution; a discus- 
sion of Discovery, Inspection, and Interrogatories, under the English practice; 
an elaborate article on Distress; an article on Easements and Profits, which is 
the most interesting in the volume to an American lawyer; and an elaborate 
disquisition on Ecclesiastical law. 

In Volume XII the articles on Education and Elections have comparatively 
little value for our bar; but the hundred pages devoted to Electric Lighting and 
Power are useful. 

The quality of these articles seems to be maintained at a high level, and the 
work should be in every law library, public or private, which aims to contain 
more than the mere necessary tools of trade. J. H. B. 





Day 1n Court. By Francis L. Wellman. New York: The Macmillan Com- 
pany. 1910. pp. 257. 

In his prefatory note Mr. Wellman says of the Day in Court: “This is in no 

sense a law book. . . . The purpose of this book, therefore, is to give to the 
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general reader, and young men who desire to become successful advocates, 
some practical knowledge of the arts of great advocates in eliciting truth... 
Originally written without any idea of publication, these pages fall far short of 
being a scientific treatment of the subject and perhaps fortunately so, for 
otherwise they might be occasionally consulted but seldom read.” That such 
is the purpose of this book is important for two reasons. First, the reader 
should not expect to find a scientific analysis of the complicated relation of the 
advocate who may ask questions and argue, to the witnesses who must answer, 
and to the court and jury who must judge. The purpose of the book is to 
teach by written experience, not by theory. Second, the general reader must 
not suppose that the career of the business or office lawyer is slighted. Such a 
career is simply outside the subject in hand. The book should be considered in 
its special field. The opening chapters concern the qualities of mind and body 
which a man should have to be fitted for the career of an advocate. These 
qualities are arranged clearly under the heads of physical endowments, mental 
endowments, and educational qualifications. Those qualities that are essential 
are distinguished from those that are merely desirable. The argument is 
pointed by illustrations from the careers of great advocates. Whether or not 
the young man will always quite agree with the author is not important; it is 
important that he will surely think about the subject. The later chapters of 
the book describe step by step the events in a case as it would be handled by 
a practitioner in New York, — the preparation, the selection of a jury, the 
opening, the direct and cross-examination, the handling of documents, and the 
summing-up. The fact that the scene is laid in New York hardly affects 
the general value of the description. The many details of the trial are not 
merely described so that the reader is made aware of the numerous advan- 
tages to be gained by special attention to separate points, but each detail is 
illustrated by specific instances, successful and unsuccessful, which serve to 
fix it in the memory. These same specific instances add a human quality 
to the book which not only makes it interesting to the prospective lawyer 


but also makes it a very readable volume for the general public. P. K. 





ConsuLaR CASES AND Oprntons. By Ellery C. Stowell. Washington: John 
Byrne and Company. 1909. pp. xxxvi, 811. 


The duties of consuls are, in these days of expanding international trade and 
intercourse, of growing importance. A book such as Mr. Stowell has prepared 
is timely and useful. It has been demonstrated that not only law, but history 
and many other branches of human knowledge, may be taught and learned 
most effectively by the case system, when the cases are selected with knowl- 
edge and discrimination. So that, for use both by teachers in schools and 
colleges, and by the consuls themselves at their posts, a book such as this 
possesses value. 

About three hundred and twenty-five cases in English and American courts 
are included in the collection; and some sixty-five opinions of Attorneys-General 
of the United States, from Bradford to Knox. Of the cases only brief extracts 
are given in most instances; and of some a summary by the editor is printed 
instead of extracts. To the opinions of the Attorneys-General (most of which 
are printed in full) headnotes have been added. 

The indices with which the book is plentifully supplied are full, and well 
made. Everything has been done to make the matter in the book readily 
available. There is an alphabetical list of the cases, a chronological list, and a 
list arranged under the names of the judges who decided the cases. The Opin- 
ions of the Attorneys-General are indexed under the names of the Attorneys- 
General, arranged alphabetically. In addition to the foregoing, the book 
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contains also ‘Regulations relating to the Immunities of Consuls’; “An An- 
alysis of Treaties of the United States relating to Consuls’’; ‘An Index Analy- 
sis of Federal Statutes” relating thereto; an extract from the ‘‘Consolidated 
Index to the United States Statutes at Large”; and a “Compendium,” cr 
syllabus of the law. There is also the general index. The practical advantag s 
of the book are that it not only contains much information in convenient forn 
for immediate use by consuls; but it also enables them, by means of the indices, 
to get at once to all other sources of the law governing their rights, duties, 
and obligations. S. H. E. F. 





Race DistINcTIONs IN AMERICAN Law. By Gilbert Thomas Stephenson. 
New York:.D. Appleton and Company. 1910. pp. x, 362. 


This book expressly disclaims the status of a legal treatise, and the pub- 
lishers have spared no pains to give it an unlegal aspect. Yet it is not for the 
general reader. It is in truth a statistical compendium of all post bellum stat- 
utes and common-law doctrines in which race distinctions are enunciated; 
and of these all but a very few deal with the negro. To the future historian 
of the period the book will be a staff of comfort. But for those who feel with 
the Autocrat that facts are the brute beasts of the intellectual domain, its in- 
terest will lie chiefly in the chapters on Separation in the Schools, the Negro 
in Court, the Preface, wherein the author admirably defines the difference 
between race distinction and race discrimination, and the final chapter, which 
sets forth the conclusions drawn from the patiently collected data. Some of 
these conclusions are rather disappointingly mild; as, for instance, that race 
distinctions are not confined to one section or to one race. But there is much 
food for thought in the author’s belief that race distinctions are not decreasing, 
are not based upon race superiority, and that the solution of the race problem 
is hindered by the multiplicity of proposed remedies. In this connection, how- 
ever, he notes a growing tendency toward a general and united effort to settle 
permanently all racial antagonisms; and toward this movement he contributes 
the conviction in which long study has confirmed him: “The welfare of both 
races — and this conclusion applies equally to the other non-Caucasian races 
— requires the recognition of race distinctions and the obliteration of race 
discriminations.” L. J. P. 





History OF RECONSTRUCTION IN LOUISIANA THROUGH 1868. By John Rose 
Ficklen. Baltimore: Johns Hopkins Press. 1910. pp. ix, 230. 


Professor Ficklen was eminently qualified to write on the period of recon- 
struction in Louisiana. Going to the state at the close of the period, and thus 
escaping the bias natural to a participant in the events he was to narrate, he 
lived until 1907 among the actors in the drama. His daily conversation must 
have turned on the great political convulsion which was uppermost in the 
minds of his neighbors, so that his knowledge of events was almost as intimate 
as if he himself had lived through them, and of a sort that cannot be had from 
mere written records. He became professor of history in Tulane University 
in 1893, and for more than a decade the labor nearest his heart was prepa- 
ration for this his master work. His untimely death in 1907 left his work 
incomplete, the present volume reaching only to 1868, and for the years pre- 
ceding that date he was unable to bring his manuscript to final completion. 
His colleague, Professor Butler, with the aid of Professor Andrews of Johns 
Hopkins, edited the work, and saw it through the press. 

The editors divided the book into eleven chapters, heading them, Ante- 
Bellum History in Louisiana; Butler’s Administration; Reconstruction under 
the Presidential Plan; The Convention of 1864; Government during the War; 
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Reconstruction in Louisiana under President Johnson; The So-called Riots of 
July 30, 1866; The Reconstruction Acts, 1866-1867; Restoration of Louisiana 
to the Union; Party Organization; Massacre of 1868 and the Presidential 
Elections. 

That “Reconstruction of the congressional type was a gigantic blunder — 
if not a political crime” (p. 7), most students of the epoch will agree, and the 
author in discussing it does not wish to and does not “produce a colorless nar- 
rative.” Both his scholarship and his sympathy with his neighbors is mani- 
fest in every judgment. He sees plainly that the parties to the events were so 
blinded by ignorance of real conditions or by passionate determination to fol- 
low their own lights, that any sort of intelligent adjustment of the distressing 
conditions immediately succeeding the war were practically impossible. He 
disagrees with those who think that had Lincoln lived (p. 98) .“‘he would have 
been able, by virtue of his sound judgment and immense popularity, to carry 
out” his original plan of reconstruction. While acknowledging all the great 
tact and charity of the martyred President, the author asks, “Is it likely . . . 
that he could have prevented the Southern States at the close of the war from 
exasperating the feelings of the Republican [would not the word “ Radical” be 
more accurate here?] majority in Congress by unwise vagrant laws, and by 
premature attempts to restore ‘rebels’ to a participation in state and federal 
legislation? Or could he have persuaded this Congress to relinquish its deter- 
mination to deny the suffrage to the ‘rebel’ for his punishment, and to grant 
it to the freedman for his protection and for the perpetuation of party su- 
premacy? Such influence would probably have been beyond the power even 
of-Lincoln’s greatness.”” No one but weak human nature can be blamed for 
the fact that hatred and uncharity are the results of war, which if it is hell 
while it exists, is even worse, if possible, in its aftermath. 

It is a sad chapter in our history that tells how impossible it was for large 
numbers of the well-meaning people of the North to understand the position 
in which the Southerner stood, and the almost impossible problems of labor 
and life that confronted him and the irresponsible barbarians that had just 
been made fiat-citizens. The negroes of the South, pathetically discussed on 
pages 126-128 and passim, and their former masters understood each other 
so well that the so-called riots and massacres of 1866 and 1868 would never 
have been heard of had the plain citizens of the sections been able to meet and 
talk the matter over. But blank ignorance and prejudice have always been 
the tools of the demagogue, and these tools have never in history been more 
unsparingly used than in Louisiana from the advent of General Butler in 1862 
until the final withdrawal of the federal troops from the state at the end of 
the era. 

Professor Ficklen’s book is provided with an index and ample footnotes, 
citing his authorities, which latter consist not only of newspapers, public docu- 
ments, and other customary sources of information, but also in large measure 
of conversations in which the persons are cited by name. The future student 
of the period will find this an indispensable addition to his library. _E. D. 
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Cambridge: Harvard Coéperative Society; New York: Charles Scrib- 
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